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DEC 3 2008

The Honorable John Paul Woodley, Jr.

Assistant Secretary of the Army (Civil Works) OCVFLCTES "
Department of the Army

108 Army Pentagon

Washington, DC 20310

Dear Secretary Woodley:

In August 2008, I designated the Santa Cruz and Los Angeles Rivers as special
cases pursuant to the 1989 Army/EPA Memorandum of Agreement Concerning the
Determination of the Geographic Jurisdiction of the Section 404 Program and the
Application of the Exemptions under Section 404(f) of the CWA. EPA continues to
evaluate relevant information and to coordinate with the Los Angeles District and others
on this matter.

On May 23, 2008, the U.S. Army Corps of Engineers Los Angeles District
determined that two reaches of the Santa Cruz River, Study Reach A from Tubac gage
(USGS # 09482000) to Continental gage (USGS # 09481740), and Study Reach B from
Roger Road Wastewater Treatment Plant to the Pima/Pinal County Line (“Study
Reaches”), are Traditional Navigable Waters (TNWs) for purposes of the Clean Water
Act (“District Determination”). As an initial phase of EPA’s Special Case Review of the
Santa Cruz River, we have carefully evaluated the conclusions reached in the District
Determination.

The District Determination concluded that the two reaches “have the potential to
be used for commercial recreational navigation activities, such as canoeing, kayaking,
birding, nature and wildlife viewing.” District Determination at 5. That conclusion was
based on the District’s consideration of the “[pJublic access points within of (sic) the
Study Reaches such as low river banks, bridges, and trail systems, together with their
physical characteristics, such as frequency, duration, and permanency of flow.” Id. The
District Determination’s analysis and evidence of susceptibility is not insubstantial nor
speculative; rather, it is appropriately supported by citations to specific evidence (see,
e.g., discussion of river hydrology, ongoing Corps river restoration feasibility studies, and
presence of tourist resorts along the River). District Determination, pp. 2-5. Based on
EPA’s review, we have concluded that the District Determination is consistent with the
Clean Water Act, its implementing regulations, relevant case law and policy including the
EPA/Corps Rapanos guidance dated June 5, 2007, as revised on December 3, 2008. As a
result of EPA’s review of the District Determination and additional information available
to EPA, I am affirming the Los Angeles District’s determination that the two segments of
the Santa Cruz River referenced above are Traditional Navigable Waters (TNWs).
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EPA’s determination to affirm the District's designation of the two reaches as
TNWs is based on several key considerations, including:

e Evidence that the physical characteristics within the Study Reaches indicate a
susceptibility for use in the future for commercial navigation, including commercial
water-borne recreation. For example, river-width, when combined with flow data
from relevant flow gauges, shows sufficient levels of flow in the Study Reaches to
support navigation.

e Evidence that the Study Reaches, or portions thereof, have been navigated.

e Evidence of the likelihood of future commercial navigation use, including two
ongoing Corps of Engineers river restoration feasibility studies.

e Visual inspection by EPA during site visits to Study Reaches.

Based upon the information before me, I conclude that the Study Reaches are
susceptible to being used in the future for commercial navigation, including commercial
water-borne recreation. That conclusion is supported by evidence that is clearly
documented, and not insubstantial nor speculative. Therefore, I find that this
determination is consistent with the provisions of the December 3, 2008 Rapanos
guidance'.

I have asked EPA Region 9 to begin immediately to implement this decision and
request that you also transmit this determination to the Los Angeles District so it may be
used by the Corps to complete pending and future jurisdictional determinations for the
Santa Cruz River watershed.

In consultation with the Los Angeles District, EPA is proceeding with its
geographic jurisdictional analysis of the remainder of the Santa Cruz River and the Los
Angeles River and will make decisions for both when our review is complete. I
appreciate the Corps assistance in this important evaluation. Please feel free to call me or
have your staff contact my Chief of Staff, Greg Peck, with any questions regarding this
matter. :

Sincerely,

154 0o

Benjamin H. Grumbles
Assistant Administrator

cc: Wayne Nastri, Regional Administrator, EPA Region 9
Stephen A. Owens, Director, ADEQ

'EPA has not determined whether any other portion of the Santa Cruz River is also a TNW. The Agency
will continue to evaluate that question for those other portions. EPA will also evaluate whether the River,
or any portions thereof, satisfy any other provision of EPA’s regulatory definition of “waters of the United
States.” EPA will also proceed with our geographical jurisdictional analysis of the Los Angeles River.
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MEMORANDUM FOR THE RECORD

SUBJECT: Determination of Two Reaches of the Santa Cruz River as Traditional Navigable
Waters (TNW)

Summary

The Corps’ Los Angeles District has determined that two reaches of the Santa Cruz River, Study
Reach A from Tubac gage station (USGS # 09481740) to the Continental gage station (USGS
#09482000) and Study Reach B from Roger Road wastewater treatment plant (WWTP)
downstream to the Pima/Pinal County line, Arizona, as shown in Exhibit A, are TNWs
(collectively, referred to as the “Study Reaches™). This determination is consistent with the Clean
Water Act (CWA), the agencies’ regulations (including 33 C.F.R.§ 328.3), relevant case law, and
existing guidance, including the June 5, 2007 joint U.S. Environmental Protection Agency and
Department of the Army legal memorandum entitled Clean Water Act Jurisdiction Following the
U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United States
(Rapanos Guidance) and Appendix D of the U.S. Army Corps of Engineers Jurisdictional
Determination Form Instructional Guidebook issued June 5, 2007 (Appendix D).

Background

The Santa Cruz River originates in Arizona, flows south into Mexico, and then flows north again
into Arizona. It is the primary river which flows from Nogales, Mexico through Tucson,
Arizona, and a number of Indian reservations, including Tohono O’odham Nation (TON), to the
Gila River near Phoenix. The watershed of the Santa Cruz River is approximately 8,600 square
miles. Until the late nineteenth century, the Santa Cruz River was primarily a perennial
watercourse that served the region's agricultural needs until a quickly developing industrial
society began to tap the river's subsurface flow (Exhibit B).

The Upper Santa Cruz River Valley, located between Nogales, Arizona on the US-Mexico
border, and extending 65 miles north to the major urban area of Tucson, has a long history of
European settlement spanning three centuries. Prior to the discovery of the area by European
explorers, the area was inhabited for thousands of years by aboriginal native peoples. The Santa
Cruz River has long been an important corridor for trade and exploration. The river and its well-
establislhed riparian habitat have served as a vital commodity for people and wildlife in the
region.

In addition to the use of the Study Reaches by recreational watercraft described in case-specific
analysis below, in the mid 1850s, William Rowlett and his brother, Alfred, constructed an earthen
dam on the Santa Cruz River south of the present-day Silverlake Road. They also installed a
water-powered flour mill at this location in 1857/58. In 1860, William Grant purchased the flour
mill and the dam/lake and improved the dam and mill in order to supply military posts in the
southwestern region. He built a second, larger mill on the river and purchased the machinery in
California. However, the mill was burned in 1861 to keep it from falling into Confederate hands.
The mill was purchased by James Lee and returned to operations in 1864. In 1884, the mill, dam,

! The Santa Cruz River: A Resource Shared by Two Cities by Hugh Holub, paper presented to the Border
XXI EPA Regional Water Sub Work Group Meeting on March 6, 2001, Nogales, Sonora.
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and lake were sold to Frederick Maish and Thomas Driscoll who developed the Silver Lake
Resort. In 1883, Solomon Warner built a second dam and mill on the river. The lake was
approximately 60 acres, 8 feet deep, and the Arizona Citizen reported the use of a flat-bottom boat
on the lake. Waterfowl populated the lake and hunting organizations claimed exclusive rights to
shooting the waterfowl. The dams at both Silver Lake and Warner's Lake were breached by
floods in 1886 and 1887; the Arizona Star reported on July 13, 1887 that the river was wide and
deep enough to float a “mammoth steamboat.” In 1888, Frank and Warren Allison purchased
Warner Lake, repaired the dam, and stocked the lake with carp for commercial fish production
selling over 500 pounds of fish per day. Both dams were washed out by 1890.2

Further, in the summer of 1951, Glenton G. Syke, Tucson city engineer, navigated the Santa Cruz
River in a 14-foot-long boat from the San Xavier del Bac Mission to Congress Street in Tucson.’

The Study Reaches were selected based on personal knowledge of the river by Regulatory staff,
evidence of perennial flows based on stream gage data, and more readily available evidence of

navigability.

Basis for TNW Determination

The Rapanos Guidance indicates that in its context, the term TNW refers to those waters that are
under the jurisdiction of the Corps, pursuant to 33 C.F.R. § 328.3(a)(1), (i.e., “[a]ll waters which
are currently used, or were used in the past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide.”

As stated in Appendix D: “when determining whether a water body qualifies as a “traditional
navigable water” (i.e., an (a)(1) water), relevant considerations include whether a Corps District
has determined that the water body is a navigable water of the United States pursuant to 33 C.F.R.
§ 320.14, or the water body qualifies as a navigable water of the United States under any of the
tests set forth in 33 C.F.R. Part 329, or a federal court has determined that the water body is
navigable-in-fact under federal law for any purpose, or the water body is “navigable-in-fact”
under the standards that have been used by the federal courts.”

To determine whether the Study Reaches are a TNW, in accordance to 33 C.F.R. § 328.3(a)(1), a
case-specific analysis to evaluate whether the Study Reaches are navigable-in-fact, including
consideration of its potential susceptibility to interstate and foreign commerce, was undertaken.
The Corps has determined that the Study Reaches are a TNW based on the following factors:

1. The physical characteristics of the Santa Cruz River within the Study Reaches indicate
that they have the capacity and susceptibility to be navigated by recreational watercraft.

A. Study Reach A is approximately 22 miles in length. The river near Tubac is
typically more confined in ordinary flows to a channel approximately 15-20 feet wide with an
approximate 1.5 mile wide, densely vegetated floodplain. Downstream of Amado, the floodplain
increases in width to approximately 2.5 miles; the river channel is less confined, less vegetated,
and more braided. Exhibit C shows monthly and daily flows for the Tubac, Amado, and
Continental gage stations, as well as peak flows for the Amado and Continental gage stations
(Tubac information unavailable). The monthly gage data indicate perennial flow at Tubac since

* History of Navigation of the Santa Cruz River by Don Bufkin, citation unknown.
? Admiral of the Santa Cruz by Glenton G. Sykes, The Journal of Arizona History, Vol. 20, Number 4,
Winter, 1979.
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1996, flow most months at the Amado gage station since 2003 (prior years unavailable), and
intermittent flows at the Contintental gage station.* Average daily flows are typically lower in
May and June but increase during the summer monsoon season which typically begins in July.
Average daily flow rates again typically increase during December and January. The gage data
indicate the highest daily mean value at the Tubac gage station over the last 11-12 years was 637
cubic feet per second (cfs) during October and the lowest daily mean value at the same station
during the same period was 4.5 cfs during June. The highest daily mean values typically occur
from July-October.” The range of mean monthly flows (6.9 to 78 cfs) and the average daily flow
in a representative year of 35 cfs indicate perennial flow at the Tubac gage station. The mean
monthly discharge information at the Amado gage station is only available since October, 2003;
the mean monthly discharge at this station in the last four years varied from .97 cfs to 67 cfs
while the daily mean flow chart at the Amado gage station indicates perennial flow. The mean
monthly discharge at the Continental gage station since 1940 varies from .43 cfs to 76 cfs while
the mean daily values since 1939 shows flow daily with the exception of mid to late May through
mid-June. This is expected since the river begins subsurface flow at this point, which defines the
downstream end of this Study Reach.

B. Study Reach B is approximately 32 miles in length. The width of the
riverbed varies from approximately 280 feet at the Roger Road WWTP to approximately 670 feet
at Cortaro and approximately 575 feet at Trico Road while the active (ordinary flow) river
channel at all three locations varies from 40-60 feet; at one location within this Study Reach, the
river diverges into two similarly-sized channels. The river in Study Reach B is often confined at
its maximum width by steep banks with soil cement or other bank stabilization in several
locations. In other locations, for example at Ina Road, the river has lower, easily accessible,
vegetated banks. Some areas are more densely vegetated than others. Exhibit C shows monthly,
daily, and peak flows for gage stations at Cortaro and Trico Road (just upstream of the
Pima/Pinal County line). Average daily flows are typically lower in May and June but increase
during the summer monsoon season which typically begins in July. Average daily flows again
typically increase during December and January. The highest average daily mean value at the
Cortaro gage station over the last 57-60 years was 703 cfs, also in October, and the lowest
average daily mean value at the same station over the same period was 22 cfs during June. The
average monthly discharge ranges from 23 to 124 cfs and the average daily flow in a
representative year of 75 cfs indicate perennial flow at the Cortaro gage station. At the Trico
Road gage station, since 1997, the average monthly discharge ranged from 3.5 cfs to 710 cfs and
daily mean values since 1989 ranged from 11 cfs to 863 cfs. The gage data document perennial
flow %t the Cortaro and Trico Road gages every month since 1996 with the exception of October,
1996.

C. The peak flow charts demonstrate the frequency of flows which exceed 1,000
cfs.” Peak flow data is unavailable at the Tubac gage station; however, the maximum peak flow
at the Amado gage station since 2004 was approximately 7,800 cfs and peak flow has approached
or exceeded 2,000 cfs annually. The maximum peak flow at the Continental gage station was
approximately 45,000 cfs in the early 1980s and the minimum peak flow has exceeded 1,000 cfs
63 times since 1940. The maximum peak flow at the Cortaro gage station exceeded 60,000 cfs in
the early 1980s and has exceeded 1,000 cfs on an annual basis from 1940-1988 with the
exception of once in the 1940s and once in the 1950s; the peak flow at the Cortaro gage station

* http:/nwis.waterdata.usgs.gov/az/nwis/monthly
> http://nwis.waterdata.usgs.gov/az/nwis/dvstat

° Ibid

7 http:/nwis.waterdata.usgs.gov/az/nwis/peak
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has also exceeded 1,000 cfs on an annual basis since approximately 1995. The maximum peak
flow at the Trico gage station exceeded 25,000 cfs in 2007 and the minimum peak flow has been
at or exceeded 1,000 cfs most years since 1989. The figures at the end of Exhibit C indicate the
"real time" stages for late March-early April, 2008, at the Tubac, Cortaro, and Trico Road gage
stations indicating flows in the river on a daily basis.® All three stations indicated flows with
depths varying from 1-2 feet and no precipitation had occurred for approximately 6 weeks.’
Additional real-time stage data obtained for late May is also provided for Tubac, Green Valley
(near Continental), Cortaro, and Trico Road and indicates 1-2 feet of water currently in the
channel at all the above locations. Extremely light precipitation occurred one day during this
timeframe; however, the amount of precipitation received would not have been sufficient to cause
surface flows'®. A list of the large magnitude peak flow events of the Santa Cruz River over the
last 100 years is provided at Exhibit D."!

D. While there is a variation in minimum flow required for canoeing, studies
indicate the 95% confidence interval on the predicted minimum canoeing flow of 86 cfs for
flatwater is 63 to 118 cfs.” Approximately two-three feet of water depth is sufficient to float a
canoe, kayak, or small boat. Based on the above information, during most days from July-
October and again for approximately half the months of December and January, there is sufficient
flow in the Santa Cruz River within the Study Reaches to float a canoe (based on the average
daily mean value). Typically a kayak would be able to navigate in lower flows and less water
than canoes.

E. Based on aerial photographs attached at Exhibit E, the Santa Cruz River from
Tubac gage station to just upstream of Continental gage station and Roger Road WWTP to the
Pima/Pinal County line has uninterrupted flow.

F. The Arizona Department of Environmental Quality has adopted water quality
standards for the Santa Cruz River for partial body contact.”® Partial body contact allows for use
of the surface water where the body comes into contact with the water but does not become fully
submerged. Allowable uses under partial body contact would include but are not limited to
boating and wading.

2. The Study Reaches within the Santa Cruz River have public accessibility.

A. The river has low banks in the vicinity of Tubac which allows for easy public
access; these areas are currently frequented by riders on horseback. Resorts along the river
provide access for out-of-state visitors for birding and hiking along the river.

B. Two Corps of Engineers feasibility studies for river restoration, El1 Rio Medio
and Tres Rios del Norte, are in process. El Rio Medio will begin at Congress Street and progress
downstream to Prince Road; Tres Rios del Norte will begin at Prince Road and progress

¥ National Weather Service Advanced Hydrologic Prediction Service: http://www/nws.noaa.gov/oh/ahps/
? Personal observation, Marjorie Blaine, Senior Project Manager, Regulatory Division, Tucson Project
Office

1% Thid

' http://www.wrh.noaa.gov/twe/hydro/floodhis.php

'2 Riparian Areas of the Southwestern United States: Hydrology, Ecology, and Management by Malchus
B. Baker and Peter F. Ffolliott, CRC Press, 2004

13 Personal communication with Steve Pawlowski, Arizona Department of Environmental Quality, Unit
Manager, Water Quality Standards and Assessments, April 24, 2008.
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downstream to Sanders Road in Marana. These projects will provide public trails along the river.
Although the final design for these two projects has not been completed, it is likely river access
will be provided. The two projects are shown in Exhibit F.

C. There is currently public access to the river at several bridges, including but
not limited to the Ina Road bridge where there are pull-out areas, the Cortaro Road bridge
(including a parking lot), and at the Sanders Road bridge in Marana. All of these bridges have
easy access to Interstate 10.

D. The historic 1200-mile Juan Bautista de Anza National Historic Trail runs
from Nogales, Arizona to San Francisco, California. This trail parallels and overlaps the Santa
Cruz River in the Study Reaches. The river can be accessed at several points along this trail in
the Study Reaches by auto or also on foot (Exhibit F).

3. The Study Reaches of the Santa Cruz River have been used for interstate commerce
and have the potential to be used for commercial activities involving navigation and interstate
commerce in the future.

A. Navigation has occurred historically and recent times within the Study
Reaches of the Santa Cruz River.

(1) On August 23, 2005, as part of a promotion, a local radio show host
navigated the Santa Cruz River in a raft for an unspecified distance starting at E1 Camino del
Cerro (within Study Reach B) (Exhibit G).

(2) In October, 1994, two members of the Friends of the Santa Cruz
navigated a 17-foot-long canoe from a point south of Tubac three miles to a point north of Tubac
(Exhibit G).

B. The Santa Cruz River is an international and interstate water. Several areas
along the river provide access for birding by out-of-state visitors and resorts bordering the river,
such as the Tubac Golf Resort, host out-of-state visitors who partake in local recreation including
hiking, horseback riding, and birding along the river. The Tucson Audubon Society's North
Simpson Farm is an area where prolific riparian habitat restoration projects have been focused
and it is well-known for its opportunities for birding. This type of “ecotourism” provides a
significant water resource-oriented opportunity in the desert. The Study Reaches and other areas
within the region receive many interstate and foreign tourists seeking to expand their “bird list”;
the Sonoran Desert, particularly in riparian areas such as the Santa Cruz River, provides a
significant opportunity to see species endemic to this area.

C. Use of the river within the Study Reaches by recreational watercraft provides
evidence of the susceptibility for commercial use.

Determination

Public access points within of the Study Reaches such as low river banks, bridges, and trail
systems, together with their physical characteristics, such as frequency, duration, and permanency
of flow, indicate that the Study Reaches have the potential to be used for commercial recreational
navigation activities, such as canoeing, kayaking, birding, nature and wildlife viewing. Such
attractions and activities demonstrate that the Study Reaches may be susceptible to use in
interstate commerce. Collectively, the above discussed factors demonstrate that the Study
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Reaches are navigable-in-fact, and thus a TNW, susceptible to use in interstate commerce
associated with recreational navigation activities. Therefore, I hereby determine that the Study
Reaches are subject to the jurisdiction of Section 404 of the CWA, pursuant to 33C.FR.§
328.3(a)(1).

This determination does not 1) consider any other potentially applicable bases for determining
CWA jurisdiction within the Study Reaches or 2) foreclose analysis of other areas of the Santa
Cruz River outside the Study Reaches for purposes of determining CWA jurisdiction.

§/23 // 0% AL qu,/

Date Thomas H. Magness v
Colonel, US Army
District Commande






(ilnngrmz of the United States
Washington, BC 20515

MEMORANDUM

December 16, 2008

To: Rep. Henry A. Waxman
Chairman, House Committee on Oversight and Government Reform

James L. Oberstar
Chairman, House Committee on Transportation and Infrastructure

Fr:  Majority Staff, Committee on Oversight and Government Reform, and
Majority Staff, Committee on Transportation and Infrastructure

Re:  Decline of Clean Water Act Enforcement Program

This memo summarizes the results of a joint investigation by the Oversight Committee
and the Transportation Committee into allegations that the Clean Water Act enforcement
program has deteriorated significantly over the past two years. The memo is based on a review
of more than 20,000 pages of documents produced to the Committees by the Environmental
Protection Agency and the U.S. Army Corps of Engineers.

The documents indicate that the Supreme Court’s decision on June 19, 2006, in Rapanos
v. United States and the Administration’s guidance implementing that decision have resulted in a
dramatic decline in the number of Clean Water Act inspections, investigations, and enforcement
actions. In numerous e-mails, memos, and other documents, EPA field offices across the country .
have expressed serious concerns about this negative trend, warning that they are no longer able
to ensure the safety and health of the nation’s waters.

The documents also indicate that in one particular case involving the Santa Cruz River in
Arizona, the Assistant Secretary of the Army for Civil Works disregarded a scientific
determination of career staff that would prevent the reduction of Clean Water Act coverage.
Working in conjunction with corporate lobbyists and developers, this political appointee
launched a campaign to overturn the scientific determination, although his efforts ultimately
failed after direct intervention by EPA’s Assistant Administrator for Water.

PRINTED ON RECYCLED PAPER
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BACKGROUND

On June 19, 2006, the Supreme Court issued a ruling in the case of Rapanos v. United
States.! This case focused on the question of which waters in the United States fall under the
jurisdiction of the Clean Water Act. None of the five separate opinions obtained the support of a
majority of the Court. Thus, federal agencies looked to Justice Scalia’s plurality opinion and
Justice Kennedy’s concurrence to determine the scope of the Clean Water Act.

Justice Scalia determined that the Clean Water Act applies only to relatively permanent
waters, such as streams and rivers, and to adjacent wetlands. Justice Kennedy had a somewhat
more expansive view, arguing that waters or wetlands are covered by the Clean Water Act if they
have a “significant nexus” to “traditional navigable waters” or fall into. one of the other specific
categories he listed.

The Rapanos decision effectively narrowed the scope of the Clean Water Act’s
jurisdiction. Some waters that were previously protected by the Clean Water Act were no longer
covered. Because many waters, especially waters in the arid Southwest, are not continuously
flowing, the Army Corps of Engineers and EPA were required to go through a laborious and
time-intensive process of finding a “significant nexus” to traditional navigable waters.

Justice Stevens warned in a dissent that this new requirement would take time and
resources away from critical tasks under the Clean Water Act. He wrote:

Justice Kennedy’s approach will have the effect of creating additional work for all
concerned parties. ... And the Corps will have to make case-by-case (or category-by-
category) jurisdictional determinations, which will inevitably increase the time and
resources spent processing permit applications.

On June 5, 2007, EPA and the Army Corps of Engineers jointly issued guidance to
implement the Supreme Court’s decision in the Rapanos case and enable their field staffs to
make Clean Water Act jurisdiction determinations. Under this guidance, agencies could assert
jurisdiction over “traditional navigable waters™ and their adjacent wetlands. For nonnavigable
tributaries that do not typically flow year-round, agencies were directed to conduct a fact-specific
analysis to determine if the waters in question have a “significant nexus” with traditional
navigable waters.? '

! Rapanos v. United States, 376 F. 3d 629 (2006).

2 Environmental Protection Agency and Army Corps of Engineers, Clean Water Act
Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (June 5, 2007).



_ On December 3, 2008, EPA and the Corps of Engineers issued revised guidance after
receiving public and internal comments about the effectiveness of the initial guidance.®

On July 7, 2008, Chairman Oberstar and Chairman Waxman wrote to EPA to request
documents relating to the Clean Water Act enforcement program.” The Chairmen explained that
they had obtained information suggesting that the Supreme Court’s decision and the
Administration’s guidance had resulted in significant adverse impacts. The Committees
requested the documents by July 21, 2008.

Although EPA collected documents responsive to this request, it refused to produce many
of them to the Committees. As a result, the Oversight Committee issued a subpoena for these
documents on August 20, 2008.> The subpoena required EPA to produce the documents by
August 22, 2008. EPA has now produced several hundred pages of documents in response to the -
subpoena. EPA heavily redacted many documents, however, concealing all references to the
identity of alleged polluters and the locations of waters affected. EPA also continues to withhold
hundreds of responsive documents, contrary to the requirements of the subpoena.

On August 7, 2008, Chairman Oberstar and Chairman Waxman sent a separate request to
J.P. Woodley, the Assistant Secretary of the Army for Civil Works. This request sought all
documents relating to the “traditional navigable water” determination for the Santa Cruz River in
Arizona.® The Department of the Army has produced approximately 20,000 pages of documents
in response to this request.

| I DECLINE IN CLEAN WATER ACT ENFORCEMENT PROGRAM

Documents produced to the Committees indicate that there has been a drastic
deterioration of EPA’s Clean Water Act enforcement program. Hundreds of violations have not
been pursued with enforcement actions and dozens of existing enforcement cases have become
informal responses, have had civil penalties reduced, and have experienced significant delays.
" Many violations are not being detected because of the reduction in the number of investigations
initiated. Contrary to the public statements of Bush Administration officials, the documents
indicate that this decline is directly attributable to the Supreme Court decision in the Raparos
case in 2006 and the Administration’s 2007 guidance implementing that decision.

3 Environmental Protection Agency and Army Corps of Engineers, Cleaﬁ Water Act
Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (Dec. 3, 2008).

4 Letter from Chairman Oberstar and Chairman Waxman to EPA Administrator Stephen
Johnson (July 7, 2008). '

3 House Oversight and Government Reform website, Chairman Waxman Issues a
Subpoena for Clean Water Act Documents (Aug. 20, 2008) (online at
www.oversight.house.gov/story.asp?ID=2155).

61 etter from Chairman Oberstar and Chairman Waxman to J.P. Woodley (Aug. 7, 2008).



A. Overall Decline in Number of Enforcement Cases

On March 4, 2008, EPA’s Assistant Administrator for Enforcement and Compliance
Assurance, Granta Y. Nakayama, wrote a memo to EPA’s Assistant Administrator for Water,
Benjamin Grumbles.” In the memo, Mr. Nakayama warned that the Raparnos decision and the
Administration’s guidance have “negatively affected approximately 500 enforcement cases.”®
He wrote that there has been a “significant impact on enforcement” and that “[d]ata collected
from the regions shows that a 51gmﬁcant portion of the CWA [Clean Water Act] enforcement
docket has been adversely affected.”

Mr. Nakayama’s memo indicated that between July 2006 and December 2007, EPA
made a conscious decision not to pursue enforcement of as many as 300 Clean Water Act
violations. In addition, Mr. Nakaglama’s memo identified “147 instances where the priority of an
enforcement case was lowered.”'’ A previous draft of the table included in the memo provided
additional detail about these 147 cases. The draft identified:

o At least 25 “changes in the type of enforcement mechanism used in a case, such as
changing from a formal to an informal enforcement response”;

° At least 26 “decision[s] to reduce the amount of the civil penalty in the enforcement
action based upon uncertainty about CWA jurisdiction”; and

° " At least 80 “significant delay[s] due to budgetary or resource constraints caused by the
necessity of having to prove jurisdiction under the Rapanos standard.”"!

Finally, Mr. Nakayama’s memo identified 61 enforcement cases in which the Rapanos
decision and the Administration guldance provided an affirmative defense to companies accused
of violating the Clean Water Act.'?

According to the memo, at least 234 ongoing or potential oil spill cases have suffered as a
result of the Rapanos decision and the Administration’s guidance.”® This represents nearly half

7U.S. Environmental Protection Agency, Memorandum from Granta Y. Nakayama,
EPA’s Assistant Administrator for Enforcement and Compliance Assurance, to Benjamin
Grumbles, EPA’s Assistant Administrator for Water (Mar. 4, 2008).

SId
’1d
10 1
1 E-mail from James Vinch to Kenneth Champagne (Feb. 5, 2008; 2:55 p.m.).
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'3 U.S. Environmental Protection Agency, Memorandum from Granta Y. Nakayama,
EPA’s Assistant Administrator for Enforcement and Compliance Assurance, to Benjamin
Grumbles, EPA’s Assistant Administrator for Water (Mar. 4, 2008).



of the 500 enforcement cases adversely affected. The memo 1nd1cates that at least 208 oil spill
violations failed to trigger EPA enforcement actions. 14

B. Serious Concerns Raised by Field Offices

Documents produced to the Committees indicate that multiple EPA field offices have
reported that their Clean Water Act enforcement programs are deteriorating rapidly.

On January 10, 2008, EPA’s Dallas office, the regional office responsible for Texas,
Oklahoma, and Louisiana, informed the Washington D.C. headquarters: “Our oil pollution
enforcement program has been significantly impacted by Rapanos.”"

Under the heading, “Numerous Oil Spill Cases ‘On Hold ”” the Dallas regional office
explained:

Historically the Region has reviewed all reported spills for follow-up enforcement. ...
Prior to the Rapanos ruling, any spill confirmed after investigation to have reached a
USGS [U.S. Geological Survey] designated waterway received an enforcement action
requiring payment of a penalty and confirmation of corrective actions to prevent future
releases. Since the Rapanos ruling, the Region has documented 76 cases (and counting)
where a spill to a USGS designated waterway has been confirmed, but no follow-up for

_ penalties or corrective action has been sought due to difficulties asserting jurisdiction
post-Rapanos 6

The Dallas regional office also described the “Impact to Oil Spill Enforcement™:

The number and type of spills that continue to receive enforcement actions since Rapanos
has narrowed, however, the expenditure of resources for each case has 1ncreased .. The
increased workload also delays timely enforcement.’

The Dallas regional office further explained that “[cJompanies have elected to
discontinue SPCC [spill prevention, control, and countermeasure] protections at multlg
locations based on their contention that there is no threat to jurisdictional waterways.’
added: “Certain spill responses that would have historically merited EPA response actlon have
not been acted upon.”"’

14 Id
15 E_mail from Nelson Smith to James Vinch (Jan. 10, 2008; 10:05 a.m.).

16 E-mail from Nelson Smith to Craig Matthiessen, et al. (Jan. 7, 2008; 4:06 p.m.); see
also E-mail from Nelson Smith to James Vinch (Jan. 15, 2008; 4:49 p.m.) (noting that “We had
previously reported 76 cases, but have identified 13 additional ones for a current total of 89”).

17 E-mail from Nelson Smith to Craig Matthiessen, et al. (Jan. 7, 2008; 4:06 p.m.).
18 Id ’
19 1d



Similarly, an official in EPA’s Denver regional office sent an e-mail to EPA headquarters
on January 7, 2008. She warned:

We literally have hundreds of OPA [Oil Pollution Act] cases in our “no further action”
file due to the Rapanos decision, most of which are oil spill cases. ... Again, we do have
a file with well over 100 cases held due to Rapanos.*’

Another official in the Denver regional office sent a lengthy list of “spill and SPCC
violations which we failed to take cases on due to jurisdictional waters issues following the
Rapanos decision.”*!

According to an October 31, 2007, e-mail from a career EPA official in the San Francisco
regional office, there was a “[1]arge potential risk to ... enforcement programs if jurisdiction
loses [sic] are widespread.””* The official went on to explain that “[rlegulated parties in
[redacted] already challenging need for stormwater and wastewater permits.”>

In a January 23, 2008, e-mail, the same official from the San Francisco regional office
stated: “We will bring the [redacted] matter to HQ’s attention as further evidence that impacts of
th[e] Rapanos guidance on the NPDES [National Pollutant Discharge Elimination System]
program are real and must be addressed.”**

On August 28, 2007, another official in EPA’s San Francisco regional office sent an e-
mail describing how companies that run a million gallon per day waste water treatment plant and
a half million gallon per day waste water treatment plant asserted that they were not required to
obtain discharge permits because the Clean Water Act did not apply.

On February 5, 2008, a senior environmental engineer in EPA’s San Francisco regional
office sent an e-mail announcing that his office was giving up on a case in which the Justice
Department was seeking civil i)enalties for a series of Clean Water Act violations. The subject
line of the e-mail was “R.ILP.>*® It stated: '

It is time to pull the plug on keeping this case on life support. With the march of time
largely attributable to the impact on the case by Senor Rapanos and his merry band of

20 E-mail from Martha Wolf to Craig Matthiessen, et al. (Jan. 7, 2008; 5:06 p.m.).

21 E-mail from Jane Nakad to James Vinch (Jan. 22, 2008; 9:09 p.m.); staff notes on
unredacted e-mail from Jane Nakad to James Vinch (Jan. 22, 2008; 9:09 p.m.).

22 E-mail from David Smith to Alexis Strauss (Oct. 31, 2007; 1:06 p.m.).

23 Id

24 E_mail from David Smith to Alexis Strauss, et al. (Jan. 23, 2008; 9:07 a.m.).
%% E-mail from Laura Bose to [redacted] (Aug. 28, 2007; 8:37 p.m.).

26 E-mail from Jeremy Johnstone to Wilson Yee, et al. (Feb. 5, 2008; 1:34 p.m.).



supreme court justices we had lost many many violations due to statute of limitations. ...
At this point it was a penalty-only referral, and just plain stale. So we will withdraw the
referral, and save our ammo for another fight.”’

C. Fewer Resources and Investigations

Documents produced to the Committees indicate that officials at both EPA headquarters
and the regional offices are concerned that they have insufficient resources to pursue Clean
Water Act investigations and enforcement actions. They attribute this lack of resources largely
~ to staff time being diverted to comply with new requirements imposed by the Supreme Court’s
decision in the Raparnos case and the Administration’s guidance implementing the decision.

On February 26, 2008, the Director of Water Enforcement at EPA headquarters sent an e-
mail to the Director of Civil Enforcement warning of this lack of resources and its impact on the
Office of Enforcement and Compliance Assurance (OECA). He wrote:

The difficulty in interpreting and applying the Rapanos decision and the Inter-Agency
Guidance has created a drain on OECA’s resources, caused delays and uncertainty in
compliance determinations and has generally reduced the effectiveness of its enforcement
program. ... '

The Guidance effectively establishes a presumption of non jurisdiction over “not
relatively permanent tributaries” and their adjacent wetlands, which requires a costly and
time consuming “significant nexus analysis™ for these common types of waterbodies.
The regions do not have sufficient resources to support this increased evidentiary burden,
thereby reducing oversight and increasing incentives for noncompliance.®

Another EPA headquarters enforcement official wrote: “the burden of having to
demonstrate a significant nexus for these tributaries before an enforcement action is slowing
-enforcement, and in some instances, has stopped an enforcement action.”?

Atlanta EPA officials discussed this problem in a series of e-mails. On January 9, 2008,
one official in the Atlanta regional office wrote that “the time it takes to do JDs [jurisdictional
determinations] in light of Rapanos is a resource drain and may be }greventing us from doing as
many enforcement actions as we have been able to do in the past.”

Another official in the regional office responded that, if the first official “means that our
present cases take a much longer time to complete, then yes, we are taking less cases overall.”!

2 1d. _

28 Staff notes on e-mail from Mark Pollins to Randy Hill (Feb. 26, 2008).

% Staff notes on e-mail from Peter Stokely. '

3% E-mail from Suzanne Rubini to Ronald Mikulak (Jan. 9, 2008; 2:58 p.m.).
3! E-mail from Mike Wylie to Suzanne Rubini (Jan. 10, 2008; 7:09 a.m.).
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The first official then stated: “You could then look at the number of typical cases we
take forward and compare how much more time it will take to maintain the level of enforcement
we typically take. The fact is we cannot support that given the staffing.”*>

Two weeks later, on January 26, 2008, the Atlanta office reported to EPA headquarters:

Rapanos has had significant impacts on enforcement actions within Region 4. ... In order
to properly use the guidance, the amount of time necessary to perform and write up a
jurisdictional determination has gone from a few hours, to several days, including more
field work. This fact is highlighted by Region 4’s 404 inspection numbers which
dropped from 73 in ’05 and 83 in *06, to only 40 in ’07. This downward trend is due, at
least in part, to the additional resources required to perform and support post-Rapanos
jurisdictional determinations. Region 4 anticipates that this trend will continue resulting
in a reduction in the number of permit reviews that Region 4 conducts and the number of
enforcement cases that Region 4 will take.*?

On July 14, 2008, an attorney in the criminal enforcement division of EPA’s Atlanta
regional office wrote an e-mail noting that “we will not be able to pursue the bulk of our water
cases because of insufficient resources.>

An official in EPA’s Seattle regional office experienced similar problems, noting that the
region faced an “almost entirely new workload” and that “[bJudgets allow for little to no site
investigation, particularly in Alaska.”

Similarly, an official in EPA’s Kansas City regional office summarized the impact of the
resource deficiencies on staff. He wrote:

The morale of the Region 7 Wetland Program has plummeted since the Guidance’s
release, and our stress level has been overwhelming. It has reached critical levels.
Employees have lost hope, said they “don’t care anymore,” and have thought about
qui‘cting.36

32 E-mail from Philip Mancusi-Ungaro to Suzanne Rubini (Jan. 10, 2008; 10:08 a.m.).
3% E-mail from Suzanne Rubini to James Vinch (Jan. 22, 2008; 5:01 p.m.).
** E-mail from Richard Glaze to Ivan Vikin, et al. (July 14, 2008; 8:15 a.m.).

35 Staff notes on Environment Protection Agency, Overview of New Guidance on Clean
Water Act Jurisdiction.

36 Staff notes on memorandum from Brian Frazer to William Spratlin (emphasis in
original).



On January 22, 2008, an official in EPA’s Chicago regional office wrote an e-mail
echoing these concerns. He stated: “Rapanos is now requiring extensive upfront work in all our
cases before we even inspect.”’

In addition, EPA officials warned that some cases are never initiated due to the.drain on
resources. On January 16, 2008, for example, an official in EPA’s San Francisco regional office
wrote an e-mail warning that “there is a lot of self-editing going on so cases don’t get queued up
in the first place.”® Later that day, a senior EPA attorney in the same office stated: “I’d like to
add a note about the upfront self-editing ... OECA should be made aware of that (or, rather,
reminded of it).”**

Two days later, on January 18, 2008, an official in the San Francisco regional office
prepared an e-mail to the EPA’s Office of Enforcement and Compliance Assurance warning that
many cases were never initiated because of inadequate resources. She wrote:

One thing that OECA should be aware of is the fact that the Region does a lot of “self-
editing” in the early stages of potential case development, choosing not to pursue
investigations that may have Rapanos issues, despite the fact that prior to Rapanos
(and/or the draft guidance) we probably would have pursued them. Thus, we may not
conduct field investigations/inspections or request further information in many of these
types of matters, and, as a result, they never make it to the point where they would be
included in this response.* '

- D. Concealing the Identity of Polluters

EPA has refused to produce hundreds of documents to the Committees, including
documents relating to the adverse impacts of the Administration’s guidance implementing the
Supreme Court’s decision in the Rapanos case. With respect to documents that were produced to
the Committees, EPA has redacted many of them, in some cases so heavily that it is difficult to
determine the central thrust of the documents. It appears that EPA has redacted these documents
primarily to conceal the identity of companies accused of polluting waterways and the specific
waterways that may have been affected.

- For example, one document produced to the Committees is a briefing slide prepared by
EPA’s San Francisco regional office on stormwater cases. EPA redacted the slide so it reads as
follows:

37 E-mail from Patrick Kuefler to Stephen [Illegible] (Jan. 14, 2008; 9:53 a.m.).
38 E-mail from Michael Hingerty to Laurie Kermish (Jan. 16, 2008; 9:09 a.m.).
3% E-mail from Ann Nutt to Michael Hingerty, et al. (Jan. 16, 2008; 9:49 a.m.).
4 E-mail from Laurie Kermish to Ann Nutt (Jan. 18, 2008; 10:42 a.m.).



Pollution. A large copper mme owned by [redacted], a Mexican company, is situated at
headwaters of the [redacted].*!

EPA also produced an e-mail sent on January 28, 2008, from an official in EPA’s Dallas
regional office. With EPA’s redactions, the e-mail states:

[M]ultiple spills by [redacted]. This company has had repeated spills in the [redacted] :
National Forest, and have been lax in their response and clean-up. But for the
jurisdictional issues with the impacted waterways, these spills might have been combined
in a civil referral action.*?

EPA redacted an e-mail sent on January 23, 2008, from an official in EPA’s Kansas City
regional office reporting a “2000 gal. spill, sheen observed,” 2 “spill to intermittent creek,” and
another spill that “would flow north then east to [redacted].”

EPA also redacted an e-mail sent on January 29, 2008, by an official in EPA’s Denver
regional office informing EPA headquarters:

[T]here may be spills that would have been referrals to DOJ absent the jurisdictional
issues. Specifically, one I know of'is ... 5,000 barrel oily produced water spill in
[redacted].**

Another document produced to the Committees by EPA was an e-mail sent on June 29,
2006, from an official in EPA’s Kansas City regional office. It is redacted as follows:

The facility is only [redacted] (maybe even less than that) from a perennial, [redacted]
which empties into [redacted]. The facility is only [redacted] from [redacted]
Considering all of the problems at the facility, this is a pretty big risk.*

Finally, EPA also redacted an e-mail sent by an attorney in EPA’s San Francisco regional
office in order to conceal both the alleged polluter and the waterway affected. It states:

Rapanos played a large part in the reason we chose not to pursue this case where
[redacted] built an entire golf course w/o a 402 (or 404) permit that affected ephemeral
tributaries to the [redacted].*®

4! Environmental Protection Agency, Stormwater Cases Jurisdictional Presentation
(undated).

42 E-mail from Nelson Smith to James Vinch (Jan. 28, 2008; 12:35 p.m.); Staff notes on
e-mail from Nelson Smith to James Vinch (Jan. 28, 2008; 12:35 p.m.).

43 E-mail from Diane Huffman to James Vinch (Jan. 23, 2008; 11:18 a.m.).

4 E-mail from Jane Nakad to James Vinch (Jan. 29, 2008; 11:10 a.m.).

45 E-mail from Paula Higbee to Kristina Kemp, et al. (June 29, 2006; 10:09 a.m.).
46 E-mail from Rich Campbell to Laurie Kermish (Jan. 10, 2008; 5:21 p.m.).



E. Administration Claims of No Negative Impact

The documents produced to the Committees appear to contradict statements by
Administration officials that the Supreme Court’s decision in the Rapanos case and the
Administration’s guidance implementing it have had no significant impact on the Clean Water
Act enforcement program.

On April 16, 2008, EPA’s Assistant Administrator for Water, Ben Grumbles, testified
before the Committee on Transportation and Infrastructure. When asked by Chairman Oberstar
whether any waters had lost Clean Water Act protections, Mr. Grumbles testified that there had
~ been only a “slight, not significant, decrease in coverage.”’ He then questioned whether there
had been “any impacts” on the Clean Water Act enforcement program.*®

Career EPA officials noted the apparent disconnect between the Administration’s
statements and the reality on the ground. For example, on January 23, 2008, the head of the San
Francisco office wetlands program wrote:

We understand that in response to Rep. Oberstar’s recent inquiries about the effects of the
Rapanos guidance, OW [Office of Water] conducted only a cursory internal search and is
reporting to Oberstar that no problems have been created for the NPDES program (in
contrast to what we are hearing).*’

IL APPLICATION OF CLEAN WATER ACT TO SANTA CRUZ RIVER

In addition to demonstrating a substantial decline in Clean Water Act enforcement cases,
the documents produced to the Committees show that J.P. Woodley, a political appointee who
serves as the Assistant Secretary of the Army for Civil Works, placed the interests of corporate
lobbyists over the scientific determinations of career officials in making a decwlon about the
Santa Cruz River in Arizona.

On May 23, 2008, the District Engineer for the Los Angeles District of the Army Corps
of Engineers issued a determination concluding that pursuant to the Rq, éyanos decision, two
stretches of the Santa Cruz River were “traditional navigable waters.””’ This “TNW”
determination meant that tributaries of the Santa Cruz River would be protected by the Clean
Water Act and developers would need permits to discharge dredge or fill materials into those
tributaries.

47 House Committee on Transportation and Infrastructure, Hearing on the Clean Water
Restoration Act of 2007, 110™ Cong. (Apr. 16, 2008).

48 Id )
49 E-mail from David Smith to Alexis Strauss, et al. (Jan. 23, 2008; 9:07 a.m.).
0U.S. Army Corps of Engineers, Memorandum for the Record (May 23, 2008).
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After this determination was made, Mr. Woodley met with lobbyists opposed to the
decision and launched a personal campaign to overturn it, despite vehement opposition from
officials at the Army Corps of Engineers, EPA, and within his own office. Although his
campaign ultimately was unsuccessful, it wasted countless hours of work for career officials and
risked seriously endangering water quality and public health.

A, Lobbying Efforts to Overturn the Decision

On May 23, 2008, Col. Thomas Magness, Commander of the Los Angeles District of the
Army Corps of Engineers, issued a written determination that two stretches of the Santa Cruz
River were “traditional navigable waters” for purposes of determining Clean Water Act
jurisdiction. This determination was necessary for the Corps of Engineers to evaluate whether
the upstream tributaries of the Santa Cruz River are covered by the Clean Water Act. Following
the Rapanos decision, developers have routinely requested such jurisdictional determinations
before initiating projects so they know whether they will need to obtain Clean Water Act
permits. According to Col. Magness’s determination:

Public access points within ... the Study Reaches such as low river banks, bridges, and
trail systems, together with their physical characteristics, such as frequency, duration, and
permanency of flow, indicate that the Study Reaches have the potential to be used for
commercial recreational navigation activities, such as canoeing, kayaking, birding, nature
and wildlife viewing. Such attractions and actlvmes demonstrate that the Study Reaches
may be susceptible to use in interstate commerce.’

On June 12, 2008, J.P. Woodley, the Assistant Secretary of the Army for Civil Works,
attended a meeting with the Farm Bureau, an organization that lobbies on behalf of agricultural
interests. At this meeting, Virginia Albrecht, a lobbyist for various construction, farming, and
mining interests, complained about the determination by Col. Magness that the Clean Water Act
applied to the two stretches of the Santa Cruz River.

In an e-mail the same day, David Castanon, the Regulatory Chief of the Los Angeles
District, or SPL, described the meeting to Col. Magness: ;

[A]t the end of the meeting, Virginia Albrecht (an attorney who represents mining,
building and farming associations in Washington) asked Woodley if he was aware of a
bad TNW determination that SPL had made on the Santa Cruz River in Arizona that had
only sewage flow. Woodley asked Chip to look into it and report back on Friday.*>

The next morning, Mr. Woodley read Col. Magness’s determination himself and
launched a major effort to challenge it. His Executive Officer, Col. Michael Donovan, sent an e-
mail to Col. Magness, stating: “Mr. Woodley read the attached document this morning and was
very upset. He does not see the determination to be valid.”*

511,
32 E-mail from David Castanon to Thomas Magness (June 12, 2008; 4:01 p.m.).
53 E-mail from Michael Donovan to Thomas Magness (June 13, 2008; 5:02 a.m.).
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Later that morning, Mr. Woodley contacted the Army’s Office of General Counsel. Anne
Young, an attorney in that office, sent an e-mail to the Deputy General Counsel for the Army,
Craig Schmauder, explaining the call. She wrote:

Mr. Woodley is quite upset. ... If a joke, Woodley will laugh. If not a joke, Woodley
wants: 1) decision reversed and 2) all navigabi]ity determinations made at HQ level.*

In response Mr. Schmauder asked: “Why is Mr. Woodley so angered here? Was he
surprised?””® She replied:

He was completely surprised. Mr. Woodley thinks that the only reason the District
declared the reach ‘traditionally navigable’ was because a radio talk show host rode a raft
down the reach during a flood. ... It may be best for us to speak with Mr. Woodley and
see if we can reason with him.*®

At the same time Mr. Woodley was complaining to the Army General Counsel’s office,
his own Assistant for Environment, Tribal, and Regulatory Affairs, Chip Smith, was apparently
telling the same attorneys that he disagreed with his boss. In an e-mall to Anne Young in the
Counsel’s office, Mr. Smith wrote:

Mr. Woodley tells me you are looking into this TNW determmatlon for him. He
disagrees with it. I agree with it. Albeit not excited about it.*’

Mr. Smith received an e-mail that day from Mark Cohen, the Deputy Chief of the
Regulatory Division of the Corps of Engineers, explaining the negative ramifications of Mr.
Woodley’s efforts to overturn the determination. He wrote:

If these reaches are not TNWs, there would be a profound effect on our ability to regulate
tributaries to the Santa Cruz river. ... An inability to find a significant nexus for these
tributaries would lead to a w1de loss of jurisdiction and ultimately pose serious water
quality concerns for the area.’

Later that morning, Ms. Young, the attorney in the Counsel’s office, sent an e-mail to’
Deputy General Counsel Schmauder. She wrote: “Ben wanted to know if Mr. Woodley was in
left field and I told him I thought he might be because his own staff appears to agree with

5% E-mail from Anne Young to Craig Schmauder (June 13, 2008; 8:02 a.m.).
3% E-mail from Craig Schmauder to Anne Young (June 13, 2008; 9:01 a.m.).
36 E-mail from Anne Young to Craig Schmauder (June 13, 2008; 9:53 a.m.).
3" E-mail from Chip Smith to Anne Young (June 13, 2008; 9:11 a.m.).
5% E-mail from Mark Cohen to Chip Smith (June 13, 2008; 5:55 p.m.).
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District.”* This appears to be a reference to Ben Grumbles, EPA’s Assistant Administrator for
Water.

At the end of the day, Col. Magness, the author of the determination, informed his
superior, Brigadier General John McMahon, Commander of the South Pé4cific Division of the
Corps of Engineers, about the challenge to his decision. He wrote: “Mr. Woodley was spinning
up this morning apparently after hearing about our TNW decision on the Santa Cruz River in AZ
from a long-time opponent to our program.”*

B. Subsequent Lobbying Pressure to Reverse Determination

A week later, on June 20, 2008, Kelly House, the President of El Dorado Holdings, a real
estate company, sent an e-mail to Mr. Woodley’s Prmmpal Deputy Assistant Secretary, George
Dunlop. He wrote:

Until last week we were under the impression that everything was proceeding properly
until we saw [the] Santa Cruz TNW. ... Now we are very concerned about the direction
this is taken and assuming that we are at a very sensitive point in the process.®!

Mr. Dunlop forwarded this e-mail to Chip Smith, Mr. Woodley’s Assistant for
Environment, Tribal, and Regulatory Affairs, with the following message:

I think you know Kelly House from Arizona. Here is his commentary on the DE’s
[District Engineer’s] Santa Cruz River determination. ... I know you said that you
reviewed this and that the DE seemed to have little choice but to determine the property

- jurisdictional. ... But maybe we need to review the entire text to make sure that DE is not
creating precedent for us that we don’t want to have to live with. Please take another
look at the Santa Cruz decision.®® '

Within the hour, Mr. Dunlop circled back with Mr. House, the real-estatc company’s
president, informing him that he had directed this review. Mr. Dunlop wrote:

As regards Santa Cruz, I checked with our people here, and there is a consensus that the
DE had no choice but to declare the reaches that he did as jurisdictional, but we are
making another read of the 90+page document to see if the concerns you raise are
inconsistent with policy guidance. 63

39 E-mail from Anne Young to Craig Schmauder (June 13, 2008; 10:58 a.m.).
6 £-mail from Thomas Magness to John McMahon (June 13, 2008; 4:50 p.m.).
61 E-mail from Kelly House to George Dunlop (June 20, 2008; 11:41 a.m.).

62 B-mail from George Dunlop to Chip Smith (June 20, 2008; 1:40 p.m.).

63 E-mail from George Dunlop to Kelly House (June 20, 2008; 2:12 p.m.).
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About a week later, on June 25, 2008, Mr. House sent another e-mail to Mr. Woodley’s
Principal Deputy Assistant Secretary, Mr. Dunlop. In this e-mail, he complained that the career
officials involved clearly wanted to ““continue to assert jurisdiction over the same
‘waters/tributaries’ post Rapanos as were regulated pre Rapanos.”® He stated: “I doubt this is
what this Administration stands for.”®® He also stated: “George, please do not pass this on and
probably best to delete entirely.”®® Mr. Dunlop replied: “I understand what you are saying.”®’

C. Suspension of the Determination

On June 30, 2008, Mr. Woodley initiated a process to suspend the determination,
triggering a 60-day review period during which he could overturn the decision. Mr. Schmauder,
the Army’s Deputy Chief Counsel, sent Mr. Woodley an e-mail that day confirming the initiation
of this process. He wrote: “your policy direction to rescind the LA District’s Santa Cruz TNW
determination has been set in motion.”®

A Corps of Engineers official explained in an e-mail later that day that Mr. Woodley
initiated this process after consulting with lobbyists and despite the fact that his own staff
disagreed with him. He wrote: . .

I was aware of Mr. Woodley’s displeasure with this determination following a meeting he

had with a representative of the Homebuilders Association. ... It is my understanding that

Chip supported the District’s call but was unable to pursuade [sic] Mr. Woodley

otherwise.”

When news of the suspension made its way to Col. Magness, the official who originally
- made the determination, he immediately sent an e-mail to his superior, Brig. Gen. McMahon,
warning of the consequences. He wrote:

Recinding [sic] our decision destroys the credibility of field commanders to make these
calls and seriously slows this already cumbersome process.”

On the same day, a Los Angeles District career official who helped Col. Magness draft
- the determination sent an e-mail urging an attorney at the Corps of Engineers to intervene to stop

8% E-mail from Kelly House to George Dunlop (June 25, 2008; 8:05 a.m.).
B rd
66 14
87 E-mail from George Dunlop to Kelly House (June 25, 2008; 2:01 p.m.).
68 E-mail from Craig Schmauder to J.P. Woodley (June 30, 2008; 4:52 p.m.).
59 E-mail from Jennifer Moyer to James Hannon (June 30, 2008; 8:18 p.m.).
7 B.mail from Thomas Magness to John McMahon (June 30, 2008; 12:55 p.m.).
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the suspension process. She wrote: “You must stress to Mr. Woodley the unbelievable
consequences to water quality which would occur if the TNW determination is overturned.””!

Also on this day, the Counsel for the Los Angeles District, Lawrence Minch, expressed
concern that lobbying efforts were negatively affecting the process. In an e-mail to Col.
Magness, the author of the determination, he wrote:

This appears to be occurring in response to lobbying efforts by the attorneys for the big
developers. ... I am very concerned about this politicization of the Regulatory process.”

On the next day, July 1, 2008, Col. Magness again consulted with his superior, Brig. Gen.
McMahon. He wrote:

I need your help on this one. I have been given nothing as to the basis of this decision.
My sentiment is that this is politics. This can send shock waves through our program.”

Col. Magness also consulted Annette Kuz, Brig. General McMahon’s Division Counsel.
Later that day, Ms. Kuz sent two e-mails summarizing Col. Magness’s concerns. She wrote:
“Col. M called me as well and voiced his concern relative to a record that doesn’t contain a
rationale based on science in the event the Secretary issues a recission.”’* In addition, she
explained: '

He [Col. Magness] specifically noted having concerns relative to receiving a foia
[Freedom of Information Act request] and the documentation related to Mr. Woodley’s
recent meeting with developers and their representative Virginia Albrecht.”

The same day, an attorney from the Los Angeles District Office held a conference call
with officials at Army headquarters. In a summary of the call, he wrote:

Tiffany and I did our best to defend the TNW determinations that SPL has made and to
counter misinformation about the Santa Cruz River that the lobbyists at [sic] obviously
planted. ... Mr. Woodley is apparently under the impression that the stretch of the Santa
Cruz that we have found to be a TNW is dry much of the year and that, when it contains
water, it is unsafe for boating.”®

"1 E-mail from Marjorie Blaine to Tiffany Troxel (June 30, 2008; 5:43 p.m.).

72 E-mail from Lawrence Minch to Thomas Magness (June 30, 2008; 1:31 p.m.).

7 E-mail from Thomas Magness to John McMahon (July 1, 2008; 5:50 a.m.).

7 E-mail from Annette Kuz to Mark Charlton, et al. (July 1, 2008; 11:22 am.).

75 E-mail from Annette Kuz to Lloyd Pike and Earl Stockdale (July 1, 2008; 1:35 p.m.).
7 E-mail from Lawrence Minch to Thomas Magness (July 1, 2008; 1:28 p.m.).
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By July 3, 2008, the suspension was completed and the 60-day review had begun. The

influence of lobbyists on this process was documented in an e-mail the same day from an
Assistant Chief Counsel of the Corps of Engineers. He wrote:

Recently ASA(CW) J.P. Woodley was advised by a private sector attorney that the Corps
Los Angeles District had improperly designated two reaches of the Santa Cruz River in
Arizona as navigable-in-fact ‘traditional navigable waters’ (TNWs) for purposes of
asserting jurisdiction under the Clean Water Act. . Subsequently, Mr. Woodley decided
to undertake a 60-day review of that L.A. District dec151on “

Also that day, Steven Stockton, the Director of Civil Works, informed Mr. Woodley that

the 60-day review process had begun. He wrote:

This note confirms the acknowledgement ... that the OASA(CW) and the Army OGC
will conduct & 60-day review of the SPL’s recent determmatlon that two segments of the
Santa Cruz River, AZ, are “traditional navigable waters”.

Mr. Woodley responded: “I doubt we will need 60 days.””

D. 60-Day Review Period

During the 60-day review process, career officials supported the original determination

while Mr. Woodley and several lobbyists pushed for a rapid reversal.

Career officials noted that based on the research conducted by the Los Angeles District

Office, the stretches of the Santa Cruz River were traditional navigable waters. On July 3, 2008,
Steven Stockton, the Director of Civil Works, expressed his view of the process:

Not sure who brought it to the ASA(CW)’s attention. I suspect one of the Arizona
developers. ... I expect the district detenmnatlon will be upheld unless George and JP
can convince EPA this has gone too far.%0

On July 6, 2008, David Castanon, the Regulatory Chief of the Los Angeles District,

agreed. He wrote:

1 can attest to the extensive amount of information that was part of our TNW

determination. We had a lot of hydrological info, historical info, maps, etc. We also sent

" E-mail from Lance Wood to Michael Kapaun (July 3, 2008; 2:53 p.m.).
8 E-mail from Steven Stockton to George Dunlop and J.P. Woodley (July 3, 2008; 11:44

" E-mail from J.P. Woodley to Steven Stockton (July 3, 2008; 11:58 a.m.).
% E-mail from Steven Stockton to Don Riley (July 3, 2008; 12:31 p.m.).
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up to HQ and Chip Smith other associated info (photos, power pomts etc). Upon review,
he did agree with us, but apparently Woodley still was not satisfied.%!

The next day, the division’s Regulatory Program Manager, Wade Eakle, also agreed. In
an e-mail on July 7, 2008, he wrote: “I saw the package, it was very well documented.”®?

Mr. Eakle also sent internal talking points to Brig. Gen. McMahon, which stated:

" District put forth enormous effort to collect/analyze scientific/engineering data and in
evaluating it against existing natlonal joint Army/EPA INW gmdance Sources included
USGS, academia, historians, etc.®

While career officials supported the determination, Mr. Woodley pushed to quickly
overturn the determination. On July 17, 2008, Craig Schmauder, the Deputy General Counsel
for the Army, described Mr. Woodley’s approach for this review. He wrote: “We are on a fast
moving train per direction from Mr, Woodley.”®

The next day, Mr. Woodley’s Principal Deputy Assistant Secretary, George Dunlop, sent
an e-mail to Gregory Peck, the Chief of Staff of EPA’s Water Office, stating that Mr. Woodley
wanted to keep career EPA staff out of the review process. He wrote:

Mr. Woodley told me that he is very concerned that the internal working
papers/deliberative documents marked not for distribution outside the Government on
this subject are being widely distributed and published and seem to be coming from
sources within EPA. He ... asked that I convey to you and Ben [Grumbles, Assistant
Administrator for Water] his intention that the Army not develop or exchange any
documents with anyone at EPA except you or Ben, or some other person of known

probity.*
Mr. Peck agreed, stating:
I appreciate the sensitivity and your willingness to raise this concern. We will work |

closely with you to protect deliberative materials by limiting distribution within EPA to
Ben and myself.*

81 E-mail from David Castanon to Wade Eakle (July 6, 2008; 10:18 p.m.).
82 E-mail from Wade Eakle to David Castanon (July 7, 2008; 6:46 a.m.).
8 E-mail from Wade Eakle to John McMahon (July 18, 2008; 3:50 p.m.).

8 E-mail from Cralg Schmauder to Michael Donovan and George Dunlop (July 17, 2008;
4:17 p.m.).

85 E-mail from George Dunlop to Gregory Peck (July 18, 2008; 3:11 p.m.).
8 E-mail from Gregory Peck to George Dunlop (July 18, 2008; 4:09 p.m.).
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By July 29, 2008, Steven Stockton, the Director of Civil Works, informed his colleagues
at the Los Angeles District Office that Mr. Woodley planned to reverse the determination. He
explained: “Mr. Woodley called and was concerned about the TNW policy review on the Santa
Cruz River. ... Mr. Woodley is convinced that we got it wrong.”®’ He added: “I am just
concerned that Mr. Woodley has formed an opinion based upon incomplete information and that
our job just became that much tougher.”®

Two days later, Col. Magness, the author of the determination, sent an e-mail to Mr.
Stockton expressing his concern:

Am hearing rumors about a pending decision from Mr. Woodley to reverse my decision.
As you know, this will have major political, environmental, and media implications. I
don’t know where we are and how/if to influence at this point.*

In his reply, Mr. Stockton indicated that the Corps of Engineers supported Col. Magness
and his original determmatlon He wrote: “We are behind you. ... Will let you know if this
starts to go south.

On July 25, 2008, the National Association of Home Builders sent a letter to Mr.
Woodley asserting that the determination by the Corps of Engineers “is unsupported by any
legitimate evidence.” The letter provided a legal argument that it called “simple” and '
“straightforward,” which was that only waters previously regulated under the Rivers and Harbors
Act could be “traditional navigable waters” under the Clean Water Act.” Under this test, the
two stretches of the Santa Cruz River would not qualify as traditional navigable waters.

After reading the letter, Mr. Woodley’s Principal Deputy Assistant Secretary, George
Dunlop, commented: “Splendid reading. A scholarly work. o

However, career attorneys at the Corps of Engineers disagreed. An Assistant Chief
Counsel and an Assistant Counsel at the Corps of Engineers emphasized to Craig Schmauder and
Chip Smith “the distinction between the definition of ‘the navigable waters of the United States’
for purposes of the Rivers and Harbors Act of 1899 and traditional navigable waters for purposes
of the Clean Water Act.” One Corps of Engineers attorney expressed his view of the process:

87 E-mail from Steven Stockton to Linda Morrison (July 29, 2008; 7:34 a.m.).
88 E-mail from Steven Stockton to Chip Smith (July 29, 2008; 8:46 a.m.).

8 E-mail from Thomas Magness to Steven Stockton (July 31, 2008; 2:15 p.m. Eastern
Standard Time).

% E-mail from Steven Stockton to Thomas Magness (July 31, 2008; 11:32 a.m. Pacific
Standard Time).

1 etter from William P. Killmer, et al., to J.P. Woodley (July 25, 2008).
%2 E-mail from George Dunlop to Craig Schmauder (Aug. 4, 2008; 4:47 p.m.).

% E-mail from John Wilson to Marjorie Blaine and Lance Wood (Aug. 4, 2008; 12:59
p.m.).
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This was sooooo predictable. Let us NEVER underestimate the power of Ms. Albrecht to
influence the powers that be with merely a sweet whisper in the ear!™

EPA officials also raised concern with this legal argument. One EPA official
commented: “I’m fairly sure it was written for NAHB [National Association of Home Builders]
by Virginia Albrecht; it uses many of her phrases and arguments.”® Another EPA employee
told his colleagues that “it probably greatly influenced HQ thinking,”®

E. EPA Intervention and Restoration of Determination

Before final action was taken by Mr. Woodley to reverse the determination, EPA
Assistant Administrator Ben Grumbles intervened to exercise his agency’s statutory authority to
make final decisions in “special cases” of this kind. On August 13, 2008, Mr. Woodley sent an
e-mail to Army Corps of Engineers officials directing them to stop work on the 60-day review
process. He wrote:

Ben Grumbles had indicated to me that EPA will take over the navigability determination
for th9e7Santa Cruz. All work on this matter by all Corps personnel should cease at
once.

On August 18, 2008, Mr. Grumbles transmitted a letter to Mr. Woodley officially
designatin% the Santa Cruz River as a special case over which EPA exercises final decision
authority.9 On December 3, 2008, Mr. Grumbles sent a letter to Mr. Woodley affirming the
original navigability determination.”®

III. WEAKENING OF GUIDANCE

Documents produced to the Committees indicate that the White House significantly
weakened guidance issued by the Administration to implement the Supreme Court’s decision in
the Rapanos case. These actions appear to have been taken at the behest of J.P. Woodley, the
Assistant Secretary of the Army for Civil Works, and Virginia Albrecht, the lobbyist who
intervened in the case involving the Santa Cruz River.

%% E-mail from Martin Cohen to Daniel Inkelas and Russell Petit (Aug. 9, 2008; 5:27
p.m.).

%5 E-mail from Donna Downing to Rachel Fertik, et al. (Aug. 5,2008; 8:03 a.m.).

*® E-mail from David Smith to Marjorie Blaine, et al. (Aug. 5,2008; 10:16am.).

97 E-mail from J.P. Woodley to Craig Schmauder, et al. (Aug. 13, 2008; 12:44 p.m.).

%8 E-mail from Benjamin Grumbles to J.P. Woodley (Aug. 18, 2008; 11:44 am.).

* Letter from Benjamin Grumbles to J.P. Woodley (Dec. 3, 2008).
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In a July 8, 2008, e-mail, a Corps of Engineers attorney described how a draft of the June
2007 guidance was weakened by the White House at the behest of lobbyists. He explained:

The draft Rapanos guidance that the Army and EPA sent over to the CEQ and the White
House for review was a reasonably sound draft document that would have allowed the
Government to “aggregate” all of the streams in a watershed area when making a
“significant nexus” determination, whether those streams had adjacent wetlands or not.
But the CEQ/White House made some significant changes in the document that they
finally cleared for signature. You can imagine who influenced the high-level decision-
makers to make those changes.

So the final Rapanos guidance greatly limits what we can aggregate or evaluate in
making a “significant nexus” determination. That has the effect of making it hard to
assert jurisdiction over any particular ephemeral or not-relatively-permanent intermittent
stream. That result must surely have been anticipated by the high-level decision-makers
who insisted on it. Thus it would be surprising if any change is made regarding this issue
during the current administration.'®

Another Corps of Engineers employee responded: “I knew about Virginia Albrecht’s
influence over the guidance and over the Santa Cruz River TNW withdraw. It’s really unjust
that she was allowed to do this.”'"" These e-mails reinforce contemporaneous press accounts of
lobbyist influence on the June 2007 guidance.'®

The weakened June 2007 guidance contributed to the collapse of the EPA enforcement
program discussed earlier in this memorandum. An EPA enforcement attorney succinctly
summarized the problem: “The Guidance has compromised EPA’s enforcement authority.”'®

Some EPA officials sought revisions to the guidance. For example, the Region 9 office
based in San Francisco argued that the guidance should apply not only to waters with
commercial activity, but also to waters with recreational activity. In a March 4, 2008, e-mail,
Wayne Nastri, the Region 9 Administrator told Ben Grumbles, the Assistant Administrator for
Water, that traditional navigable waters should include:

all waters ... for which there is any documented evidence of actual recreational
navigation by any form of watercraft, including tubes, rafts, canoes, kayaks, and
floatplanes (i.e. the presumption should be made that recreational opportunity is
sufficient to establish interstate commerce potential,'®

100 £ mail from Lance Wood to Heather Wylie (July 8, 2008; 12:06 p.m.).

10! B_mail from Heather Wrylie to Lance Wood (July 8, 2008; 4:27 p.m.).

192 See, After Lobbying, Wetlands Rules Are Narrowed, New York Times (July 6, 2007).
103 Gtaff notes of e-mail from James Vinch (Jan. 16, 2008; 8:12 a.m.).

104 Staff notes on e-mail memorandum from Wayne Nastri to Ben Grumbles (Mar. 4,
2008).
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Similarly, EPA’s Region 8 office in Denver commented: “Region 8 believes future
guidance should have an expansive view of susceptibility to commerce.”'®® The region
continued:

Some Corps offices are taking the position that foreseeable commerce should not be part
of a TNW designation. ... In general, this position has resulted in a general reduction in
the upstream extent of the TNW designation.'%

Mr. Woodley, however, wanted a far more stringent standard. Mr. Woodley’s assistant,
Chip Smith, sent an e-mail on August 20, 2008, describing Mr. Woodley’s position. He wrote:
“Mr. Woodley supports commercial navigation, not a person floating a boat, and he supports
current use, with susceptibility being very, very limited with strict criteria.”!?’

The Administration issued revised guidance on December 3, 2008. These revisions
mirrored Mr. Woodley’s position. Aside from waters that are considered navigable under the
Rivers and Harbors Act or that have been determined by a federal court to be navigable, a water
will only be considered a TNW under the revised guidance if it is “being used for commercial
navigation,” has “historically been used for commercial navigation,” or is “susceptible to being
used in the future for commercial navigation.”'® Because the revised guidance does not
consider non-commercial navigation and limits consideration of future commercial navigation, it
likely will exacerbate the deterioration of EPA Clean Water Act enforcement actions by further
limiting jurisdiction over many water bodies.

IV. RECOMMENDATIONS

The Committees’ investigation shows that longstanding Clean Water Act protections
have become imperiled as a direct result of the Supreme Court’s decision in Rapanos and the
Administration’s response to it. Hundreds of enforcement cases have been dropped,
downgraded, delayed, or never brought in the first place, and career officials in regional offices
throughout the country have warned that they are no longer able to ensure the safety and health
of the nation’s waters.

In order to remedy these critical problems, executive and congressional action may be
necessary.

105 Siaff notes on e-mail from Rachel Furtik to Rose Kwok (Feb. 20, 2008).
196 Staff notes on e-mail from Rachel Furtik to Rose Kwok (Feb. 20, 2008).
197 E-mail from Chip Smith to James Laity and David Evans (Aug. 20, 2008; 6:10 p.m.).

108 Environmental Protection Agency and Army Corps of Engineers, Clean Water Act
Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (Dec. 3, 2008).
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Jemes Vind1!DGlU§EPNUS To Kenneih Champagne/ENF/R8/USEPA/US@EPA
02/05/2008 02:55 PM . cc o T
| bee

‘ Subjeci Re: Oberstar Data from today’s cal®

Ken,

Here is a draft.

|

Obesstar Regional Chart.wpd
Jim Vinch
Attorney-Advisor . '
Office of Enforcement and Compliance Assurance’
Water Enforcement Division .
US Environmental Protection Agency
Ariel Rios South, Rm 4118A

1200 Pennsylvania Ave NW
Washington DC 20460

tel: (202) % . .
This email may contain confidential information that is attomey-client privileged, attomey work product or

. deliberative: Do not distribute outside of Federal government.

Kenneth Champagne/ENF/R8/USEPA/US

oo . Kenneﬂi ’ ) .
P~ Champagne/ENF/RB/USEPA/ To Peter Stokely/DC/USEPA/US@EPA, James
R oo us ‘ : _ Vinch/DC/USEPA/US@EPA

STt 02/05/2008 02:28 PM cc

Subject Oberstar Data from today's éall

Hey guys,

Thanks for the great call today! Would you be able to provide me with a table or summary with the
Oberstar numbers discussed on today's call? My supervisor wanted some detzail, and | want to make sure

| can characterize them properly.
Thanks!

Kenneth Champagne

_U.S. Environmental Protection Agency
Region 8 ' ’ .
Section 404 Enforcement Program

p. (303)

f. (303)
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-Nel_son Smith/R6/USEPA/US To James Vinch/DC/USEPA/US@EPA
01/10/2008 10:05 AM cc

. Subject Fw: Region 6 Oil Program Input for Oberstar Inquiry

Jim-

‘Per the discussion-on yesterday's OPA enforcement call, { wanted to make sure you got all the information
regarding the impacts of the Rapanos ruling in Region 6. This information was already sent up through
OEM and you may get it through other channels, but | wanted to make sure it wasn't missed as it seems
clearly responsive to Congressman Oberstar's request. Our oil poliution enforcement program has been
significantly impacted by Rapanos. Please see items 2., 3., 4., and 6. below. -

-Nelson "Beau” Smith
OPA Compliance Assurance

EPA Region 6 . .
214/
— Forwarded by Nelson Smith/R6/USEPA/US on 01/10/2008 09:58 AM —

Nelson Smith/R6/USEPA/US

01/07/2008 04:06 PM To Craig Matthiessen/DC/USEPA/US, Kevin

Mould/DC/USEPAJUS, Gilberto InzarryIDC/USEPNUS Hugo
Fleischman/DC/USEPA/US
cc James Mullins/R6/lUSEPA/US@EPA, Ragan

Broyles/R6/USEPA/US@EPA, Richard
Franklin/R6/USEPA/US@EPA, Donaldp
Smith/R6/USEPA/US@EPA, Bryant
Smalley/R6/USEPA/JUS@EPA, Samuel
Tates/R6/USEPA/US@EPA

Subject Region 6 Oil Program Input for Oberstar Inguiry

As promised durmg our phone conference this mormning, below is a hstlng of the changes to the R6 Oil
Program brought about by the Rapanos ruling:

1. Narrowed SPCC Inspection Tafgeting - Targeting for SPCC inspéctions has become much more
conservative than pre-Rapanos. We have established a specific distance from "non-controversial
navigable waters" that establishes the new universe of eligible facilities. That universe is significantly
smaller than historical, but we can not quantify the change. We also can not quantify the envnronmental
effects of reducing the gedgraphic size of the eligible SPCC facilities.

" 2. Numerous Oil Spill Cases "On Hold" Historically the Region has reviewed all reported spills for
follow-up enforcement. If a spill is suspected to have.reached a jurisdictional waterway, an information
" request (CWA 308) is issued. Prior to the Rapanos ruling, any spill confirmed after investigation to have
reached a USGS designated waterway received an enforcement action requiring payment of a penalty
and confirmation of corrective actions to prevent future releases. Since the Rapanos ruling, the Region
has documented 76 cases (and counting) where a spill to a USGS designated waterway has been
confirmed, but no follow-up for penalties or corrective action has been sought due to difficulties assertlng
jurisdiction post-Rapanos.

3. Impact to Oil Spill Enforcemerft - The number and type of spills that continue to receive enforcement
. actions since Rapanos has narrowed, however, the expenditure of resources for each case has increased.
While the primary focus prior-to Rapanos was investigating the cause of the spill, more time and effort

TNTERNAL DEI MERATIVE nrxﬂiﬁr"’rﬁ?'r'ﬁg[_- S, ENVIRONRATRITAL, DPOOTEC STHON AGENCY
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than ever before is now spent investigating the impacted waterway and downstream tributary connections.
Site visits, mapping, aerial photography review, historical research, hydrologic data analysis and even
'sophlsncated computer modeling ($9,000 per site) are draining available resources for spill enforcement ‘
The increased workload also delays timely enforcement.

4. Impact to SPCC Enforcer_nem - EPAs juridictional authority under SPCC has been directly challenged
by industry since the Rapanos ruling. The primary basis for SPCC coverage is the potential to impact a
jurisdictional waterway. Companies have elected to discontinue SPCC protections at multiple locations
based on thier contention that there is no threat to jurisdictional waterways under Rapanos. As previously
detailed for spill enforcement, the narrowed field of SPCC cases that are still brought for enforcement
involve s:gmf icant extra case development effort to establlsh jurisdiction.

5. Impact to Spill Response Program Cenam spill responses that would have hlstoncally merited EPA
response action have not been acted upon by OSCs. In some instances, the response duty: OSCs have
made- a post-Rapanos decision not to respond based upon questions and their perception of what was
jurisdictional. The uncertainty also leads to aditional work in determining if we can respond. In one
instance, EPA's response authonty was directly challenged during the response by EPA personnel in the
field, based on that company's assertion, under Rapanos, that a jurisdictional waterway had not been

impacted.

6. Widespread Confusion - Only a small portion of spills in the Region occur to waterways that are clearly
jurisdictional post-Rapanos. Most occur to intermittent streams, farm ponds, small creeks, or adjacent
wetlands. Likewise, only a fraction of SPCC facilites are adjacent to major water features. This leads
inevitably to widespread confusion among both industry and EPA as to where exactly the lines of
jurisdictional are drawn. Efforts to alleviate confusion through compliance assistance are compromised
by the Agency's own internal difficulties. in délineating jurisdictional authority in such a way as to provide
meaningful guidance to industry. Confusion has lead 1o instances where spills have gone unreported,
which in turn compromises the agency's ability to respond appropriately.

INTERNAL DELIBERATIVE DOCUMENT OF THE 11.S. ENVIRONMENTAL PROTEC 110N AGENCY
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Nelson Smith/R6/JUSEPA/US - To James¥inch/DC/USEPA/US@EPA

01/15/2008 04:49 PM ¢c Edwin Quinones/R6/USEPAJUS@EPA, Jaries
Mullins/R6/USEPA/US@EPA, Samuel
. Tates/R6/USEPA/US@EPA, Ragan

. Subject Oberstar Request - List of R6 OPA Cases

Jim-

This is a follow-up to the email | sent on January 10, 2008. | have since been asked to provide you with
the specific names of the R6.OPA cases that meet Congressman Obertar's criteria. We generated this list
from our intemal database and inserted the information into the form provided. We had previously
reported 76 cases, but have identified 13 additional ones for a current total of 89.

Please feel ﬁee to call if yod have any questions.

-Nelson "Beau" Smith
OPA Compliance Assurance

EPA Region 6
214
Oberstar List for RG OPA Enforcement.wpd
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Martha : To Craig Matthiessen/DC/USEPA/US@EPA, Hugo

WoH/EPR/R8/USEPA/US Fleischman/DC/USEPA/US@EPA, Kevin
01/07/2008 05:06 PM Mould/DC/USEPA/US@EPA

cc Carol Campbell/R8/USEPA/US@EPA, Martin
Hestmark/ENF/R8/USEPA/US@EPA, David
_OstranderIEPR/RSIUSEPA/US@EPA. Mark

bee
Subject Fw: A Quick Question - Congressional Request

I History: B This message has been forwarded.

Sorry for being a few hours late with this, | just got back into the office today. We literally have hundreds
of OPA cases in our "no further action" file due to the Rapanos decision, most of which are oil spill cases.
" We would need further time to get more detailed information on those cases, but can if needed. The
" cases readily available fitting your description include:

Again, we do have a file with well over 100 cases held due to Rapanos if you need us to go through those
for you. Please let me know if you need additional information.

Thanks

Martha Wolf (8EPR-ER)

Team Leader, Preparedness and Prevention Unit
EPA Region 8

1595 Wynkoop Street .

Denver, Colorado 80202-1129

Phone: 303. WIS  Fax: 303. SIS _

"Our task must be to free ourselves by widening our circle of compassion to embrace all living creatures.”

_- Albert Einstein
—— Forwarded by Martha Wol/EPR/R8/USEPA/US on 01/07/2008 04:48 PM —
David .,
gstrander/EPRlRBlUSEPNU To Martha WolffEPR/R8/USEPA/US@EPA
) " cc Melissa Payan/EPR/R8/USEPA/US@EPA, Curtis
01/03/2008 03:07 PM : Kimbel/EPR/R8/USEPA/US@EPA

Subject Fw: A Quick Question - Congressional Request

fyi Note short turn around. '
—— Forwarded by David Ostrander/EPR/R8/USEPA/US on 01/03/2008 03:07 PM —

Debbie
Dietrich/DC/USEPA/US To OSWER SF Reg DDs
01/03/2008 02:40 PM cc OSWER OEM REMOVAL MANAGERS, Hugo
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Fleischmag/DC/USEPA/US@EPA, WG cpa.gov
Subject A Quick Question - Congressional Request

Hi everyone! Sorry for the short turnaround on this, but we are working on a Congressional deadline. The
EPA HQ Office of Water is working on a response to a letter from Congressman Oberstar regarding
issues raised by the Supreme Court's Rapanos decision on the definition of navigable waters. As part of
this response, OEM has been asked to provide the following information:

"Please provide the Committee with an accounting of all jurisdictional issues related to the definition of
“navigable waters" following the Rapanos decision that have arisen since June 19, 2006 and that are not
governed under section 404 of the Clean Water Act, including jurisdictional issues related to section 402
of the Clean Water Act and the Oil Pollution Act.” -

We, of course, are only concerned with issues pertaining to our oil program. Because our response is due
early next week, we are not asking you to do a complete search of your oi! spill case files. Rather, we are
asking only that you let us know if you have documented any oil spill cases or SPCC/FRP regulatory
jurisdictional questions where navigable waters issues were raised to the attention of the Division
Director within the Region. We here at HQ are not aware of any navigable water issues that have been
raised during this time period, but we did want to check with you. Please respond to Craig Matthiessen,
with a cc to Hugo Fleischman and Kevin Mouid, by noon on Monday, Jan 7. Thanks for your help!

" Debbie Dietrich, Director
Office of Emergency Management (5104A)
USEPA . i
1200 Pennsylvania Avenue, NW -
Washington, DC 20460 .
Ph 202
Fax 202-4RER
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By Nakad/ENF/R8/USEPA/US PorlerIDCIUSEPNUS@EPA o

7. 01/22/2008 09:09 PM e N
iy e bec
Subject

,1‘

As indicated, | was delayed sendmg the oil enforcement program response to this request due to not

finding out about the request until Janyary 9. And-| was not in the office untll 1/14 due 1o ifiness. We had

to pull files to compile the information In order to include case hames. Attached are spill and SPCC

;lolatnons which we failed to take cases on due to jurisdicational waters issues following the Rapanos
ecision.

Jane Nakad . '

OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program .

303 :

U.S, Envirenmental Protectlon Agency
Mail Code: 8ENF-UFO

1595 Wynkoop Street

Denver, CO 80202

- The preceding message, including any sttachments, contains information that may
be confidential and may be exempt from disclosure under applicable law. Itis
intended to be conveyed only to the named recipieni(s).  If you recieved this
message In ervor or If you are not the intended recipient, please notify the
sender and delete the message from your system. Any use, dissemination,
distribution, or reproduction of this message by unintended recipients is not

‘authorized and may be unlawful. Oberstar Regional Response RS olwpd
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TYYTeNYYYYY  Ann Nutt/RS/USEPA/US . To Jessich Kao/RO/USEPA/US@EPA, Laurie
‘©' 11/01/2007 09:00 AM Kermish/R9/USEPA/US@EPA
a 4 cc '
SoarsAbssadian becc

. Subject Re:Fw: _ .apanos Issues for SEAL

FYI, | talked to Nancy last night, and learned that she is going to the / - meeting. | gave her a heads
up about Rapanos (and about ~hich may also get discussed).. After you've had a chance to look’
at what was sent to Alexis, it might be a good idea to send. it along to Nancy, with any observations you

want to add. (And can you cc me?) o

Ann Nutt

Office of Regional Counsel
EPA, Region 9

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415) aullllllR
Fax: (415) GENEEN

Laura Bose/R9/USEPA/US

Laura Bose/RS/USEPA/US

_ 10/31/2007 04:28 PM To Laurie Kermish/R9/USEPA/US@EPA, Jessica
)i Kao/R9/USEPA/US@EPA
Hi il - cc Ann NUVRS/USEPA/US@EPA
Subject Fw: apanos Issues for SEA

Laurie and Jessica: Ann and | were discussing the SEA and | agreed to send you what we had on
Rapanos , ‘

Laura Tom Bose

Senior Policy Advisor

Water Division (WTR-1)

@)y

FAX (415) WD

bose.laura@epa.gov :

—— Forwarded by Laura Bose/R9/USEPA/US on 10/31/2007 04:27 PM —

Amy Miller/R8/USEPA/US

si“ 10/31/2007 03:48 PM * " To Alt‘EXiS StrausisQIUSEPA/US@EPA
w ' cc DavidW Smith/RS/USEPA/US@EPA, Laura
Bose/RS/USEPA/US@EPA, Loretta
. Barsamian/R9/USEPA/US@EPA
Subject Re:  3apanos Issues for SEA[']

One minor note involves andf
Amy C. Miller

" INTERNAL DRLIBERATIVE DOCUMENT OF THE U'S ENVIRONMENTAL PROTECTION AGENCY
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CWA Compliance Office
U.S. Environmental Protection Agency Reglon X

%

Tel. (415) D
Fax (415) Glpmeip
Alexis Strayss/RQlUSl_iPA/US .
Alexis Strauss /R9/USEPA/US )
@ 10/31/2007 01:24 PM . To -DavidW Smith |
cc Amy Miller/RS/USEPA/US, Laura Bose/RS/USEPA/US,
Loretta Barsamian/RS/USEPA/US@EPA
Subject Re: \apanos Issues for SEA[']
thx
DavidW Smith/RS/USEPA/US
DavidW Smith /RS/USEPA/US )
cc -
k. Subject :apant.Js issues for SEA[]

Points on Rapanosin or SEA discussion:

- Large potential risk to NPDES, 303, 404, and enforcement programs if jurisdiction loses are widespread -
= Regulated parties in already challenging need for stormwater and wastev:ater perm|ts 303(d)
listings, TMDLs, and 404 permits based on Rapanos arguments

- No JDs submitted to date for EPA review from, - Corps Field office very quiet about what they are
doing on JDs and navigability : . ‘
- “ield Office staff prepared draft assertion of navigability for ,and

and EPA R9 staff found it deficient; unclear if any additional work undem'ay to improve analysis.
- Understand there are perhaps 20-30 pending JD requests in
- Repeated requests to Corps for information on pending JDs in ave yielded nothing
- Smith called Linda Taunt last week to request info State may have on navigability concerning
-and | " o assist expected analysis needed for JD analysis; no response yet.
- Jensen enforcement.case may be first opportunity to address navigability on

David Smith
Chief*
Wetlands Regulatory Office (WTR-8)

" EPA Region 9

75 Hawthorne Street _
San Francisco,.CA 94105
(415)

DISCILOSTIRE AITHARIZERN ONT-V TA CNANADRECS BNAR NUFED OTATIMA Ry mMnAGDG TAT HITORARL ISR ma o e oo -
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DavidW Shith /RS/USEPA/US * To Alexis étrauss/RQlUSEPA/US@EPA. Linda
. Moore/R9/USEPA/US@EPA :
Doug Eberhardt/RS/USEPA/US@EPA, Amy

1/23/2008 09:07 ce
01/23/2008 09:0 AM . Miller/RS/IUSEPA/US@EPA, Jessica

i Kao/RO/USEPA/US@EPA, Laurie
cc

Subject WTR8 Weekly Report- Rapanos/NPDES issue

‘Clean Water Act Jurisdiction and NPDES Permitting The- : ACOE, submitted 2 draft
jurisdictional determination for ‘ - concluding the - s isolated and
non-jurisdictional. As the JD'was requested by* . o avoid coverage under an existing NPDES -

wastewater treament permit, we asked the Corps to withdraw the draft JD and forward it to EPA and the
Regional Water Quality Control Board for consideration. The Corps declined to delay or withdraw the JD;
we have asked EPA HQ to elevate this as a critical policy matter because we believe the Corps should not
be processing JD requests where there is no 404 issue involved and the State has already determined a
NDPES permit is required. Similarly, . . met last week with

officials, who complained ADEQ is viewing all waters as jurisdictional for purposes of NPDES
permitting and expressed concern about potential inconsistencies in how the State and Corps would make
jurisdictional determinations. ‘We will bring the ; _ matter to HQ's attention as further evidence
that impacts of th Rapanos guidance on the NPDES program are real and must be addressed. We
understand that in response to Rep. Oberstar's recent inquiries about the effects of the Rapanos
guidance, OW conducted only a cursory internal search and is reporting to Oberstar that no problems
have beern created for the NPDES program (in contrast to what we are hearing).

(Note to Alexis, Doug, and Amy- didnt know if Wayne had heard any of this, but thought it might make an

important "heads up”. 1 mentioned the natter to Nancy M. yesterday; | heard about the
- matter from Margorie Blaine at the Corps office in ) .
David Smith )
Chief
. Wetlands Regulatory Office (WTR-8)
EPA Region 9

75 Hawthorne Street
San Francisco, CA 94105
(415)

v
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=] Leurs BoseIRQIUSEPAIUS To Jessiw‘Kao/RQIUSEPNUS@EPA

08/29/2007 10:10 AM cc DavidW Smnh/RQIUSEPAIUS@EPA Laune
Kermish/RS/USEPA/US@EPA, Nancy
Marvel/RS/USEPA/US@EPA
bec

Subject Re: Fw: Draft summary of where Waters of the US have
been ralsed !

Laurie dlscussed with me. | had prewously discussed with Alexis and been given approval to send

Laura' Tom Bose
Senior Policy Advisor

Water Division (WTR-1)
@15/ 0Es
FAX (415)
Jessica Kao/R9/USEPA/US | - .
ST YTYrT  Jessica Kao/RO/USEPA/US
7~ - 08/29/2007 09:49 AM To Laura BoselRQ/USEPNUS@EPA DavidW
) ¥ . S Smith/RO/USEPA/US@EPA
S "" . cc Laurie Kefmish/RO/USEPAIUS@EPA, Nancy
S Marvel/RS/USEPA/US@EPA
Subject Re: Fw: Draft summary of where Waters of the US have
been raised -

Laura I thmk it's important to keep enforcement confidential information as such. Wntten
communications with the state creates a waiver issue.

DavidW Smith/R9/USEPA/US

DavidW Smith/RO/USEPA/US
To Elizabeth GoldmannIRQIUSEPNUiS@EPA Jason
. Brush/RO/USEPA/US@EPA, Jessica
SGZR207 0a:33.8M - Kao/RS/USEPA/US@EPA, Laurie
Kermish'RS/USEPA/US@EPA, Hugh

) Bamol/RO/USEPA/US@EPA, Robert
Leidy/R9/USEPA/US@EPA
cC
Subject Fw: Draft summary of where Waters of the US have been
T raised
vavid Smith }
Chief
Wetlands Regulatory Office (WTR-8)
EPA Region 9
75 Hawthome Street

San Francisco, CA 94105
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(415)-CENNED | .
— Forwarded by DavidW Smith/RS/USEPA/US on 08/29/2007 08:37 AM —
Laura Bose /RO/USEPA/US '

08/28/2007 08:37 PM To
1 ’ cc John Tinger/RS9/USEPA/US@EPA, Gary
Sheth/RS/USEPA/US@EPA, Karen
Irwin/RS/USEPA/US@EPA, DavidW
Smith/RS/USEPA/US@EPA, Amy
¥ Miller/RS/USEPA/US@EPA o
Subject Draft summary of where Waters of the US have been raised
ir :

Hi Chris: -As | mentioned today, EPA ans’ : callon
waters of the US and how the Rapanos decision has impacted actions in ___._ Amy Miller and Dave
Smith have been deeply involived in these issues and have been leading the work.

In preparation for the call, we have been summarizing the instances where we have heard the "not a water
of the US" argument being raised. Could you please review these summaries and edit them if needed?
Assuming they only need some minor editing, please share these with.Linda for any additional comments.
Amy Miller will be taking this material and putting it into a briefing paper for Alexis and Nancy Marvel next
Tuesday, so if we could get this back by week's endthat would be ideal. ;

proposing to amend their standards to clarify the scope of the surface water quality standards with two
new subsections, (B)(3).and (B)(4). Subsection (B)(3) clarifies that the surface water quality standards do’
not apply to man-made cooling ponds provided they are created outside of what would otherwise be .
considered a Water of the U.S. Subsection (B)(4) clarifies that surface water quality standards rules do
not apply to surface waters located on Indian lands. ;

Issues were also raised on how- EPA's quidance on Rapanos will affect EEEEE water”.
Commentors also questioned whether finition of "surface water”, which tracks the federal
definition of "waters of the U.S." and clarifies that ephemeral and intermittent streams are surface waters,

~~ hes stated publicly it considers their definition of "surface water”, as it currently is in the regs, to be _
fully defensible as being substantially the same as the federal definition of "Water of the U.S." . 2

\ C
.5 mgd WWTP. oposed to reisstie a permit, but has not issued it -

" in final due to Waters of U.S. comments by the discharger. The discharge is to an unnamed ephemeral
wash, a tributary (3 miles distance) fo the ephemeral - s «ash, tributary (6 miles distance) to the

ne facility is in procéss of completing a large capacity underground storage system.
No effluent has been discharged to wash since May 2006, and the facility does not expect to discharge
‘except in emergency. Facility contends that there is no significant nexus to a navigable water. .

1.0 mgd WWTP operated by | i .-
" ited effluent is dischargea 1o a recharge basin
~constructed within an ephemeral unnamed wash, tributary tc ributary to - :

1the: -River Basin. 12s notified the facility that the recharge basin is located

within a water of the U.S. and requires a NPDES permit, The permittee asserts that onlyina 25yearflood .

event would flows overtop the basin and result in a discharge of ponded effluent leaving the basin, and
therefore that this is not a discharge to a water of the U.S. [Note that the recharge basins appear to have
been constructed partially to improve groundwater recharge of the : r (as opposed to

- INTERNAL DELIBERATIVE DOCUMENT OF THE 1.8, ENVOINMENTAS, PROTECHION AGENCY
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evaporation ponds) due to endangered species concems; that discharge is tertiary treated and appears to
be meeting all standards . .

ft (not yet proposed) srmits. Permittees (the
- i ) are claiming that large parts of their jurisdiction do not discharge to a water
ot the U.S,, includina . : . Permittees have raised the issue at
meetings witl. . _ | but have not yet submtted maps or otherwise proceeded with justification.

. ; - n March, . ‘eceived comments on its draft 2006 Integrated Report
preliminary assessment of impaired water bodies. The mining industry (e.g., -

- . . lestioned ‘s listing of any ephemeral waters (in general) as impaired in light of the
Rapanos decision. . defends its ETRESER to list and write TMDLS for ephemeral waters by stating
that tandards specifically apply to ephemeral waters. . curentlv developing TMDLS for

" ° " - ephemeral and isolated tributary  {atrbutary to . 30 its in the same
watersned) and . Given the TMDLSs are related to the mining impacts also expects
similar comments from the industry on these TMDLs.

) o 3 have a pending state civil action, for among other things storm
water violations. EPA/DOJ have pending civil actions for Section 404 violations. Both cases involve the
: rand 3 Wash and in both cases the Defendants have raised the issue that

these waters are not jurisdictional. ) E

EPA has several pending construction storm water cases in the
. EPA is investigating the jurisdictional status of the waters involved in each case.

onsidering pursuing a 402 case for the placement of debris into
). They are currently reviewing the jurisdictional status.

Thanks in advance for your help.

Laura Tom Bose
Senior Policy Advisor”
Water Division (WTR-1)
(415) ’
FAX (415) iR
TR R
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wrrrreer Jeremy To wilson yée, Ani Murphy/RS/USEPAIUS, Rick
o~ Johnstone/RO/USEPA/US _ Sakow/R9/USEPA/US@EPA -
“\S)" 020512008 01:34 PM o5 g Ml
- bce
FEYVIY G VIRV TE Y
© Subject R.I.P.

After consulting internally (up through Alexis and Nancy), Amy and | met today with HQ- and DOJ-istas to
discuss and confirm this conclusion: . !

it is time to pull the plug keepj'ng this case on life support.

"With the march of time largely attributable to the impact on the case by Senor Rapanos and his merry
band of supreme court justices, we had lost many many violations due to statute.of limitations. We'd
achieved compliance at the faciliites (and in deed beyond, we believe) due to the AOQ's that had been
issued in '04 and '05. At this point it was a penalty-only referral,.and just plain stale. .

So we will withdraw the referral, and save our ammo for another fight.

But - Thank you, Thank you, Thank you for your help.in pulling together the materials to lry to m'ake the
Rapanos showing. Perhaps, as a learning exercise it was worth the effort... 1at least truly appreciate
your help with this beast. : ’

| thought that you would like to know....

- - e E RS e S e e E PR RS S SRR TSR E RS- = ===

Jeremy Johnstone

Senior Environmental Engineer -

Clean Water Act Compliance Office (WTR-7)
U.S. Environmental Protection Agency, Region 9
Tel: 415
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Rubini/R4/USEPA/US To Ronald Mikulak/R4/USEFA/US@EPA
01/09/2008 02:58 PM cc . Mike Wylie/R4/USEPA/US@EPA, Philip
Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
.Welborm/R4/USEPA/US@EPA

' Subject Re: Fw: Response to Oberstar RequeSt

I'd be happy to collect your response and Doug's response and send up something collectively. Also, Phil
wanted to put something in a cover letter informing HQ that Oberstar's request is missing the point. He
believes that the time it takes to do JDs in light of Rapanos is-a resource drain and may be preventing us
fromn doing as many enforcement actions as we have been able to do in the past. Do you agree with Phil's
assessment....are we in fact doing fewer enforcement actions because of the time drain caused by

Rapanos?
ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE
Ronald Mikulak/R4/USEPA/US ‘

" Ronald : :

Mikulak/R4/USEPAUS To Suzanne Rubini/R4/USEPAIUS@EPA
. 01/09/2008 12:19 PM cc Mike Wylie/R4/USEPA/US@EPA, Philip
i Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
Welbom/R4/USEPA/US@EPA

Subject Re: Fw: Response to Oberstar Request(}

Suzanné -are we supposed to coordinate our response through you or respond directly?
Thanks - Ron

Ronald J. Mikulak, Chief
Wetlands Regulatory Section
EPA - Region 4

Phone #: 404-ER

FAX #: 404- 1R

e-mail:

Suzanne Rubini/R4/USEPA/US

Suzanne
Rubini/R4/USEPA/US . . To Philip Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
. 4 Welbom/R4/USEPA/US@EPA, Ronald '
107 p : y
4 01/07/2008 11:35 AM Mikulak/R4/USEPA/US@EPA, Mike
Wylie/R4/USEPA/US@EPA

cc

Subject Fw: Response to Oberstar Request

" Don't know if you have seen this......

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE -DO. NOT RELEASE
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Philip To Suzanne Rubini/R4/USEPA/US@EPA

Uencusi-Ungaro/Ra/USEPAY Mike Wylie/R4/USEPA/US@EPA, Ronald
Miku!aklR4fUSEPAfUS@EPA. Tom .
01/10/2008 10:08 AM . WelbomIR4/USEPNUS@EPA
” - bee

Subject Re: Fw: Response to Oberstar Request(y

. My thinking was to use a rough estimateé of what it takes to do a JD now both in terms of time, and
potentially travel costs (that would be really rough). And then compare that to an estimate of what it used
to take todo JD's in a pre rapanos world. You could then look at the number of typical cases wé take
forward and compare how'much more time i will take to maintain the level of enforcement we typically
take. the fact is we cannot support that given the staffing. ) .
| do not know if we can do this, but it would put the focus on what wilj happen down the road if we do not
figure out a way to imporve how we do JD's '

Philip G. Mancusi-Ungaro ‘
Office of Water Legal Support-R4
United States Environmental Protection Agency

Phone - 4 Fax -4
Suzanne Rubini/R4/USEPA/US
Suzanne :
Rubini/R4/USEPA/US To Mike Wylie/R4/USEPAIUS@EPA
01/10/2008 09:17 AM ' cc Philip Mancusi- ngaro/R4/USEPA/US@EPA, Ronald
- Mikulal/R4/USEPA/US@EPA, Tom
Welbom/R4/USEPA/US@EPA

Subject Re: Fw: Respanse 1o Oberstar Request[y

is there a way to quantify that?

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE N DO NOT RELEASE
Mike Wylie/R4/IUSEPA/US

Mike Wylie /R4/USEPA/US

01/1 0/2008 07:08 AM To SUZEI'IDB_RUbiﬂi/R4IUSEPNUS@EPA
’ ¢ cC Philip Manwsi—UngarolR4l.USEPNUS@EPA, Ronald
MikulaklR4/USEFAIUS@EPA. Tom
WelhonVRMUSEPNUS@EPA

Subject Re: Fw: Response to Oberstar Request()

If Phil's means that our present cases take a much longer time to complete, then yés. we are taking less °
cases overall, : . : :
Suzanne Rubini/R4/USEPA/US

M. Suzame
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g:.:;r!ne - To James¥inch'DC/USEPA/US@EPA
MIRATUSEPAILS - ccMark Pollins/DC/USEPA/US@EPA, Kate
01/22/2008 05:01 PM Anderson/DC/USEPA/US@EPA, Doug

b Mundrick/R4/USEPA/US@EPA, Ronald
c ] .

" Subject - Region 4 Oberstar response

Suzanne Rubini/R4/USEPA/US

Rapanos -has had significant impacts on enforcement actions within Region 4. Prior to the
Rapanos decision and guidance, CWA Section 404 jurisdictional determinations for enforcement
“and permit reviews could, in many cases, be done using desktop tools, and in some cases
minimal field work. In order to properly use the guidance, the amount of time necessary to
perform. and write up a jurisdictional determination has gone from a few hours, to several days,
including more field work. This fact is highlighted by Region 4 ‘s 404 inspection numbers which
"dropped from 73 in'05 and 83 in '06, to only 40 in '07. This downward trend is due, at least in
part, to the additional resources required to perform and support post-Rapanos jurisdictional

determinations. Reglon 4 anticipates that this trend will continue resulting in a reduction in the .
number of permit reviews that Region 4 conducts and the number of enforcement cases that
Regxon 4 will take.

In the area of concentrated animal feedmg operations (CAFOs), the Rapanos.- decision and
subsequent guidarice has had a unique impact in light of the Second Circuit decision in
Waterkeepers Alliance et al. v. EPA. Since the Waterkeepers decision, Region 4 has noticed a
decline in the number of NPDES permits that are being applied for in light of the need to have an
actual discharge in addition to the uncertainty over the definition of waters of the. United States.
Also, in two of our current enforcement actions, the Region has been working for over six
months grappling with the Rapanos issues involved in these cases. There have been six staff,
including attorneys, NPDES inspectors, and wetlands inspectors, and five managers involved in
this matter and they have collectively expended at more than 800 hours on the Junsdlctlonal
issues rtaised by the Rapanos decision.

Attached please find a list of the Region 4 enforcement cases that are responsive to the Oberstar v
request. Should you have any additional questions, please feel free to contact me at

404 TRERTER.

Oberstar.wpd
A'ITORNEY WORK PRODUCTIATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE
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Richerd Glaze /R4/USEPA/US To Ivan Vikin/R4/USEPA/US@EPA, Ricky
) - Lenglois/R4/USEPA/US@EPA
1142 115 AM
07142008 Dens cc Richard Glaze/R4/USEPA/US@EPA
bee
Subject need for SOP on jurisdictional reviews for non-wetlands
- waters :

Ricky and Ivan:

The draft message below results from my recent participation in Regional meetings relating to the use of
Regional resources to conduct jurisdictional reviews on streams in light of Rapanos. I'd like to send this to
Kris Dighe and Mike Fisher but do not wish o preempt or step on the toes of CID AAO. Perhaps it should
even come from you guys or jointly from you and the RCEC's.. However we send it, we need to do
something. Il be happy to brief you. Please advise how you wish-for me to proceed.

Thanks, Rich

Gentlemen:

It appears that the latest trend in CWA enforcement is the JD review for non-wetlands waters.
Prosecutors have begun to tell us (justifiably) that they are not comfortable taking a case until we have
some assurance of colorable jurisdiction. We have begun a process for ranking cases within our Region
to make the best use of limited resources to enable these reviews to be accomplished. (As | understand
it, as of now, NEIC does not seem to have much to offer, but they are gearing up to help in the future.)
Before we get too far down the road in teeing up our criminal cases for jurisdictional reviews in the
Region, we believe we need some guidance from HQ and/ DOJ on what scope of review to seek from our
scientists who will be analyzing the waters and when to seek the jd's. Itis easy for the prosecutor to take
the position that we need a full blown physical, chemical and biological review of each stream, but there
are simply not enough resources to accomplish this and it is not necessarily going to be helpful in all
cases. Moreover, it does not seem necessary to do a complete stream study for consistency with EPA
guidance.. (Perhaps a bifurcated approach would work: First look for "relative permanence,” then if the
stream is not clearly permanent, then decide whether to even bother pursuing the case). From what I can
tell from attending several meetings with our water division , demanding a full blown significant nexus
evaluation will mean we will not be able to pursue the bulk of our-water cases because of insufficient
resources. (We are competing with civil enforcement and TMDL folks for these resources and we are not

going to be at the head of the line for the resources).

| would be happy to do whatever | can from this end to help advance the ball. We need to do somethin
as expeditiously as possible. - .

Richard Glaze

Senior Regional Criminal Enforcement Counsel
United States EPA, Region 4,

Sam Nunn Atlanta Federal Center, 13th Floor
61 Forsyth Street

Atlanta, Georgia 30303

404

404 (fax)

email:

CONFIDENTIALITY NOTICE : This message is being sent by or on behalf of an
attorney. ltis intended exciusively for the individuals or entities to whom -
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Kueller/RS/USERA/UB cc Joan Karmnauskas/R5/USEPA/US@EP;
01/14/2008 09:53 AM . ~  Swanson/R5/USEPA/US@EPA, Thon
%  Bramscher/RS/USEPA/US@EPA
bee

* Subject Re:Iwill need your response by cob tc
Oberstar's RFI on CWA enforcement ¢

Attached is NPDES. Rapanos is now requiring extensive upfront work in all
our cases before we even inspect. the list of cases or sites that we have had to
invest additional resources inorder to'deal with Rapanos.

Table EPA Response to Oberstar NPDES. doc

Patrick F. Kuefler

. Phone 312/0ERNNE FAX 312/@ED

TWTERNAL DELIRERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
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TYYTYOVYTTTT  Ann Nutt/RS/USEPA/US To Michael Hingerly/RO/USEPA/US@EPA
¥, < ! #
‘@' 01/18/2008 09:12 AM cc Andrew Helmlinger/RO/USEPA/US@EPA
L : bce. ’ ’ .
Aondp A LoD

) Sui)jec!_ Re: Response 1o Oberstar[J

- They want the information inserted into the charl | don't know how to do that, so | would appreciate it if
one of you could doit. If you could add to the chan that Amy started, we can send one chart from Region
9. .

Ann Nutt . ‘
Office of Regional Counsel

EPA, Region 9

75 Hawthorme Street _

San Francisco, CA 94105

"Phone: (41 r
Fax: (415)

Michael Hingerty/RY/USEPA/US

Michael
HlngenleSIUSEPAIUS . To Ann Nut/RS/USEPA/US@EPA
01/17/2008 03:30 PM ‘ cc Amy Miller/RS/USEPA/US@EPA, Laurie .

Kemish/RS/USEPA/US@EPA
Subject Re: Response to Oberstar[]

We went over the list of cases earlier today with the Oil Team, including staff, managers and attomeys
and would add the following to the list: .

2a
(CWA 311) |
spill (CWA 311)

2c
i (CWA 31 1)

(415)~

.Ann NuttRS/USEPA/US

YYYTYeYYE T Ann Nutt/RS/USEPA/US:

; " * 01/16/2008 09:49 AM - To Michael ngertyIRQIUSEPNUS@EPA.Amy
“ 4 Miller/RO/USEPA/US@EPA

ek ’ ” €c Laurie Kenmsh/RQlUSEPA/US@EPA
FISIRR T NIV FT IV W
Subject Re: Response to Oberstar[']

227" .t .. . INTERNAL DELIBERATIVE DOCUMENT GF THE 1.8, ENVIRONMENT AL PROIECHON At Y
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I am happy to send a consolidated reply, but it should probably go out on Friday, since Monday (1/21) is a
holiday. - ’ . ;

I'd like to add a note about the upfront self-editing, as part of the transmittal message, not the chart.
OECA should be made aware of that (or, rather, reminded of it). If 1 can throw in a couple of examples
(one form OPA, one form CWA), it would be great-- so if anyone has time to shoot me something along
those lines, I'd appreciate it. s :

Thank you!

Ann Nutt )
Office of Regional Counsel
EPA, Region9

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415) I
Fax: (415)
Michael Hingerty/RS/USEPA/US

Michael

Hingerty/RS/USEPAIUS To Laurie Kermish/RO/USEPA/US@EPA
01/16/2008 09:09 AM - cc Ann Nut/RO/USEPA/US@EPA

Subject Re: Response to Oberstar[i

So far, no one has thought of any cases that fit the categories. We have our monthly enforcement meeting A
tomorrow and it is on the agenda. As is probably true for your programs, there is a fot of self-editing going
on so cases don't get queued up in the first place. )

Michael Hingerty

(415) Gy

Laurie KermisthQlUSEPA/US

. Laurie

.~} Kermish/RO/USEPAUS To Michael Hingerty/R9/USEPA/US@EPA
e 01/15/2008 0:53PM - cc Ann Nut/RS/USEPA/US@EPA

"Subject Response 1o Oberstar

Attached is the most recent draft of the Region's response to the Oberstar request for information. |
believe we are to send this to OECA by 1/21. Do you have any additions for the 311/OPA Program?

Amy C. Miller )
CWA Compliance Office
U.S. Environmental Protection Agency Region IX

¢ B . " | INIERNAL DELIBERATIVE DOCUMENT CIFTHE U.S-ENVIRONMENTALPROTECIION AGENCY »
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4row - Laure To Ann NultfRO/USEPA/US@EPA
P agral g Kermish/RO/USEPA/US :

=T 01/18/2008 10:42 AM

cc.
bece

Subject Re: Reg. 9 response 10 Oberstar requele

small edits below.

Ann Nutt/RS/USEPA/US
vervrrerresY. Ann Nul/R9/USEPAIUS ,
1 / < 3 f 5 %
118/ -4 To Amy Miller/RS/USEPA/US@EPA, Michael
.@v CHABEDOE 30:14 AN Hingerty/RO/USEPA/US@EPA. Laurie-
FReR Kermish/RO/USEPA/US@EPA
© ArAAfALASADLAA . ) cc

Subject Reg. 9 response 1o Oberstar request

Many thanks for all the work on this . | didn't get specific examples for the self -edited cases, but | would
send the following message , if it sounds OK to you all: ‘

Jim,

Here is the charl with Region 9 cases that fall within the categories described. One thing that OECA
stiould be aware of is the fact that the Region does 2 lot of “self-editing" in the early stages of polential
case development, choosing not to pursue eases investigations that may have Rapanos.issues, despite
the fact that prior o Rapanos (and/or the draft guidance) we probably would have pursued them. Thus,
we may not conduct field investigations/inspections or request further information in many of these types
of eases matters, and, as a resull, they never make it to the point where they would be included in this
response. :

-

4

Oberstar Region 9 Response.wpd

Ann Nutt

Office of Regional Counsel
EPA, Region9 -

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415)p

Fax: (415)
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SPEAKER NOTES T0:

Storm Water Cases
Jurisdictional Presentation

*ré%’u it

Whether sufficient evidence exists to initiate
Clean Water Act § 402 storm water enforcement
in the watershed

_after Rapanos v. U.S.

i

e

< 232 —~
LR £
. - AN
Prepzred af the Reques! of EPL
Counsel -£Horney Clieni Privileas

SLIDE #1

Data and reports relied upon during this presentation can be made availéblc by EPA Region 9.
Please contact: , :

Amy Miller, CWA Compliance Office, Region 9; or
Rich Campbell, Office of Regional Counsel, Region 9.

SLIDE #?
v .
[1]
See 33 CFR 328.3(a)(1) (Corps Tegulations); see also 40 CFR 122.2(a)(1) (EPA regulations). -
[2] ;

See 33 CFR 328.3(a)(2) (Corps i‘egﬁlations); see also 40 CFR l22.2(a)(2) (EPA regulations).
- SLIDE #3

No speaker notes for this slide.
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' Water Cases Jurisdictional Presentation

~

* July 3, 2007
SLIDE #4,
We focus on . » ) Watershed because tilat is where the enforcement sites at issue are
located. - ‘
; SLIDE #5

NPDES discharges from WWTP shown above are to ephemeral tributaries of the -

[Site Name -~ [Receiving water ; —

. Construction Stormwater NOI search engine:

SLIDE #6

No speaker notes for this slide.

SLIDE #7
[1] _ '
The 1 is the last undammed river in

[2]

Stream order is a measure of the relative size of streams. The smallest tributaries are referred to
as first-order streams, while the largest river in the world, the Amazon, is a twelfth-order :
waterway. First- through third-opder streams are called headwater streams. Over 80% of the tota]
length of Earth's waterways are headwater streams. Streams classified as fourth- through sixth-
order are considered medium streams. . >

See http://www.epa. gov/watert'rain/pdﬂx_lew_su'eamcon'idor.pdf (hyperlinked above)

- 3]

[4]

confluence is at ‘ at the southern edge of
, 90‘miles east of 71 miles north of

VTER WAL DELIBERATIVE DOCURMENT OF THE US. ENVIRONMENT AL PROTECTION AQENCY
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, SPEAKER NOTES TO:
- Water Cases Jurisdictional Presentation
July 3, 2007 . . N
SLIDE #8
& o Y m ax m e w W e .
| . SLIDE #9 ,
[1] '

First NCA designated by Congress in 1988.

Purpose: To protect and enhance the dééert riparian ecosystem, a rare remnant of what was once .
an extensive network of similar riparian systems throughout the Southwest. )
More information — See Initiatives” linked handout

2] - - »

. " . Congressional Designation of the USPP as the A _
Management Agency made up of 21 government agencies and private organizations (primarily
funded by BLM, DOD, NPS, USGS, etc.) ; ; <

INTERNAL DELIBRRATIVE DOCUMENT OF THE .S, ENVIRONMENTAL PROTECTION AGENCY
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A Water Cases Jurisdictional Preseritation =

July 3, 2007 ‘ -

L]

Federally funded projects include watershed studies and monitoring and land acquisition
Water mitigation projects are funded by BLM and DOD to establish conservation easement to
retire irrigated agriculture and reduce groundwater pumping near the river. This effort alone is
expected to produce year rotind stream flows in an additional 20 miles of the

Federal:

USDA-ARS-SWRC

US Geological Survey

US Forest Service

Bureau of Land Management

US Amy

National Park Service

US Fish & Wildlife Service

NGOs:

The Nature Conservancy

® National Audubon Society
Private:

® @ © ¢ @ ¢ o

Bl - ‘
EPA ORD/USDA Research Priority

EPA Landscape Ecology Branch and USDA Agricultural Research Service have completed
landscape level analyses and hydrological modeling of the ’ " : to
evaluate change in runoff and sediment yield associated with development.

EPA Region IX/ORD is pursuing funding to extend this research to cover the

TNTERNAL DELIBERATIVE DOCTIMENT OF THE U.S. ENVIRONMENTAT PROTECTION AGENCY
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Hater Cases Jurisdictional Presentation

July 3, 2007 _ -
SLIDE #10
SLIDE #11
m
r1
ne <
S
3
1
See  _
SLIDE #12
[1] : s :
Map available at __ Partnership website:
[2]

Map available from USGS website:

TNTERNAL DRIIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGEND
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July 3, 2007 . .

K
L1

SLIDE #13
The Corps’ Regulatory Guidance Letter OS-Qf provides a complete explanation of the OHWM.
(See Appendix D for - s and for a discussion of the OHWM in Arid Regions ERD(

2

SLIDE #14-16

B

~ No speaker notes for these slides.

SLIDE #17
Note: The . Jrder Stream, -1 in the U.S. By comparison, a 7th Order
Stream is the, * and a 8th Order Stream is the . Thereisonly a

single 10th Order stream in the U.S.: the Mississippi River.
See Leopold, Luna B. (USGS), et al., “Fluvial Processes in Geomorphology” Table 5-2 (Dover
Publications, Inc.). '

-Note: The! - . is recognized by the Corps of Engineers as a navigable in fact water
of the United States pursuant to Section 10 of the 1899 Rivers and Harbors Act, 33 USC section
403.

SLIDE #18

-b | is largest tributary to lc;wer
e Interstate: crosses from ‘ ) aiso drains
. portions of western .
a -watershed consists of i : .
e Drains half of , i largest watershed *
e Principal tributaries: e~
SLIDE #19

[2]

Current Recreational Boating in the
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4 Water Cases Jurisdictional Préseritation

July 3, 2007 7 -

Class I white water rapids in ) _ i .
area used for boating; and . +businesses rent and sell boating equipment to individuals
who boat in the area ’ ;

i ' n
SLIDE #20
[1] _ : .
Dams and greundwater pumping initiated in early 1900s limited perennial reaches of
across - See also “Map of the Navigable Waterways of the United States™ prepared by
Corps (December 1914), which shows : as navigable across . . (Exhibit 96-004-
012 in ' + +Navigability Stream Adjudication Comm’n hearings). .
o _ ORIGINAL
ORIGINAL ORIGINAL
7 -
’,/i [ ‘
: MAP o
— NAVIGABLE WATERWAYS
' UNITED STATES
i CHIEF OF :;nrc:r.\'l::\s.csa.
1
[2] . : ‘|
Because the crosses the state from east to west it was historically very important as a

travel corridor (Tellman et al., 1997). Documented uses of the river include water supply for
irrigation, recreational and commercial boating, fishing and recreation.

Historical boating in the ;according tothe  State’
Lands Department: :

* Regular use of small boats on the in 1800s by people traveling to

* Ferry boat operations in 1890s until-1900s in the 1 area . including the

e Use of boats in late 1880s for travel during high flows between
( ' .
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SPEAKER NOTES TO: }
¥ Water Cases Jurisdictional Presentation

~

July 3, 2007
SLIDE #21.
From its confluence of the- ‘the flows past : approximately
250 miles tothe . . - Surface water flows inthe middle reach and
. . ) are primarily attributed to releases from: upstream
impoundments, effluent from wastewater treatment plants, and agriculture return flows D
There are over 100 NPDES permits along the / and its tributaries.
Since 1900, the - has Ebecome wider and shallower since construction of dams along the
river, including | ' " s Tiver was perennial to the confluence with the
o ) o . could have and did support some
types of boating _ residents floated boats, canoes, logs, rafis and ferries on the
Qer £ o '
SLIDE #22
[1] -‘ . .
was constructed - ind is operated by Corps for flood control (w/

capacity to store 2,500,000 acre feet of flood water). Water must be released (i.e., the Corps of
Engineers does not have storage rights). See

- - - -

con’t

[2] ‘ _ ,
The Corps’ dam manual proscribes discharges when reservoir reaches a certain level. Between
‘ ' flood events which resulted in spillway releases.

See . -
[3] -
Department of Interior and the Corps are currently proposing to attempt to coordinate maximum
releases that will be contained within the ~~ city channel in order to
accommodate the renewed operatiori of the Bureau of Reclamation’s J A
1 ‘ :
SLIDE #23
the District and - have joined forces on several occasions to keep

county roadways open across the during times of river flow. At the present time, the -

a -has funded or participated in the construction of four 10,000
cfs capacity bridges, ) ) downstream of

INTERNAL DELIBERATIVE DOCUMENT CF THE U.S. ENVIROMNMENTAL PROTECITON aAGENCY
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' Water Cases Jurisdictional Presentation
July 3, 2007

~

L]

Additionally, the District has acquired and installed eight 14’ diameter steel tubes a’ -
~, where a flow of over 10,000 cfs can be accommodated.

. SLIDE #24
is generally navigable (primarily recreational). begins in the
: : . The upper portion of the ' '
begins at the ‘ and flows west about 140 miles through the
. C : . is intermittent as it
enters from ™~ - through the ' . The river does maintain a

35-mile perennial stretch beginning approximately 20 miles downstream from where it enters

See alsc;:

—_ — —_— [ . 42 -—_ —_— p— Fy

The next downstream reach-currently navigable in fact is the reach that extends from the

confluence near- to approximately 15 miles below
near where the ) diversion dam diverts water for use as agricultural
irrigation water. ' )
The next downstream reach currently navigéble in fact is near , hear
downstream of'the N ,
SLIDE #25

No spéaker notes for this slide.

. SLIDE #26
[1] » l - . |
Under pre-pumping steady-state conditions the total volume of annual recharge in the
is estimated to be 23.2 million cubic meters. Annual recharge from the ephemeral
tributaries in the basin account for approximately 3..4 — 9.65 million cubic meters or 15-40% of
this total _ ~ ’

-

As the recipient of flows, sediment, and ‘organic material from the extensive network of
ephemeral and perennial tributaries, the . exhibits several characteristics typically
associated with ecosystem functions of the larger intact permanent riverine systems in the Arid
West: Extensive channel/floodway cross-section; complex relief in the floodway (meanders,
depositional bars, 2nd channels); Woody debris at various stages of decay; and Intact
connectivity with up- & downstream reaches. ’ '
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July 3, 2007 -

[2] - - | |
The Ephemeral Tributaries at the Enforcement Sites are similar to many other ephemeral
tributaries in the watershed. Because the is free flowing, any
pollutants entering the - have an uninterrupted and unimpeded path to the

, a traditional navigable water. - : : ‘
The USDA . Research Center’s N
Watershed,in . * =~ =~ - T 7 .. has generated the “best data on
ephemeral systems in the world” and its modeling data in area demonstrates -
significance of flows to - See K :

Maximum annual flow was 102,107 acre-feet in 1984 at the

See Water Atlas.
SLIDE #27
S |
Based on the gaugeson . . When comparing annual water production in acre-
feet/year, the - contributes ~20% of the flow inthe . at this point during dry years.
The relative contribution of the - " 1 decreases with wet years. ‘Dep’t of Water
Resources 2006) :

Note: gauge is indeed spelled “gauge.” See Merriam-Webster dictionary: http://www.m:
w.com/dictionary/gauge. , ,

[2]

Average annual precipitation is 12.34 inches at

[3] |

*Rule of thumb 1 cfs = 7.5 gallons a second or 450 gallons a minute
\

SLIDE #28
[1] ' e
See generally, Geomorphic Assessment of thr B
Prepared for U.S. Army Corps of Engineers _ Area Office (
al., 1994).- o _ :

SLIDE #29
[1] ' - o —

Draft 2006 Status of Ambient Surface Water Quality in
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There are many studies of the water quality of the lower and middle reach of the -
Please contact EPA Region 9 for a list. ' '

[2] o
Exceedances of E coli may represent a significant health concern for people swimming or
wading in water downstream of confluence. :

Selenium may negatively impact federally protected birds (bald eagle and southwest willow
flycatcher). ' S .

SLIDE #30

. _ .

The February 2007 issué of J. American Water Resources Ass'n (Vol. 43 - “Headwaters
Hydrology”) focuses on the issues affecting smaller headwater streams (e.g., ephemeral
tributaries) including hydrological connectivity between headwater streams and downstream
waters; the role of headwater streams in downstream water quality; hydrologic connectivity and
the contribution of stream headwaters to ecological integrity at regional scales; ecological
linkages between headwaters and downstream ecosystems; and the contribution of headwater
streams to biodiversity in river networks; among other issues.

[2] .

Some studies that support these conclusions are, e. g.:

e Studies show that ephemeral, first-order drainage systems remove 65 to 98% of the
nutrient loads to irrigation channels (e.g., Ensign, et al., 2006). :

® Due to their large area of microbially active surfaces relative to volume of water, small

. streams have been identified as important locations for nutrient cycling (Brisco and

Ziegler, 2004). _ - ' ’

e During high flows in smaller channels, transformed and stored nutrients are taken up or
stored farther downstream (Clinton and Vose, 2006). y :

e Small headwater streamsg make up most of thé total river miles in any watershed, and they
are critical in controlling nutrient export to downstream ecosystems (Inwood et al., 2005, .
and Gomi, et al., 2002).

. .SLIDE #31

Photo: USFWS Recovery Plan; ¢ ’ " site; USFWS southwestern willow flycatcher
database : '

[1] .

Small first order and intermittent streams export detritus and invertebrate drift downstream and
contribute significantly to downstream productivity (Cummins, et al., 2005).
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[2] _ : .
Ephemeral backwaters and disconnected side channels held the highest abundance and diversity -
of larvae and juveniles [of arid-land fishes] (Pease AA, et al.); Riverine waterholes are :
biodiversity hot spots in the landscape, which sustain biota during dry periods and function as
refugia (Morton et al., 1995 and Hamilton, 2005). ]

[3] - | .
Movement/Dispersal corridors: The aquatic pathway is a well-documented mechanism of
dispersal in ... dryland rivers and may be the only mechanism utilized by some -
[macroinvertebrate] taxa (Marshall, et al., 2006); dace and pupfishes disperse to temporary
habitats during flooding, and suckers migrate to spawning ‘grounds (Kingsford, et al., 2006).

x

Waterfow] mediated gene-flow and long-distance dispersal in aquatic invertebrates ... even local
movements can have a major role in the dispersal of aquatic organisms that cannot move
between catchments via flotation, fish, or other means (Figuerola, et al, 2003; Green, et al., 2005)

. *ORD s gatheﬁng literature on southwest ephemeral and ‘arid streams with a focus on the
Their analysis of the literature will be available in December 2007.

SLIDE #32
[1] o _
Cienegas are i1 are extremely rare aquatic resources; spring fed riverine

marshlands adjacent to the floodway of the river
~95% of the low to mid-elevation cienegas have been lost i

SLIDE #33
[1]
See generally,
[2]
See generally, .

SLIDE #34
[1] e
The . _ i Workgroup Report, 2006: _ _
See Assessment Linkag, 118 an extensive area that includes the
reachofthe - and connects the 1 with the mountain ranges.
This linkage area provides important corridors for movement of wildlife in the area. '
See also Assessment Linkages L " (hydrology at issue include
numerous Creeks and Washes, and the the primary identified

threats are: “De-watering of rivers,” “Highway . s “Mining,” “Railroad,” and
“Urbanization.”); see also Linkages : ,
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5

Based on the biological value and potential threats identified in the Assessment (e.g.,
urbanization) ... the Assessment identified several linkages of highest priority for protection,

including the reach near the . confluence (Linkagy . and the area
near! .nthe . »watershed (Linkage ' :

2 S

HABITAT BLOCK: an area of land that consists of important wildlife habitat and can
reasonably be expected to remain wild for at least 50 years., e
[3]

FRACTURE ZONE: areas of reduced permeability between habitat blocks. Tﬁe Assessment
speaks to the need to protect watercourses within these zones, including “washes” to facilitate
wildlife movement through these more developed areas. -

[4] : :

POTENTIAL LINKAGE ZONE: a portion or subset of the fracture zone or habitat block - -
identified as an area critical to wildlife movement. RIPARIAN HABITAT/LINKAGE ZONE:
streams that historically supported riparian communities and perennial water flow (in some cases
pools linked by subsurface flow for much of the year). Each potentially provides essential habitat
for aquatic species, and critical landscape connectivity for both aquatic and terrestrial animals

(Section VIII).
SLIDE #35

Map'is from USFWS final designation of critical habitat for the southwestern willow flycatcher, V
at website: - A

The dispersal of plant seeds in the by millions of neotropical migrant birds flying north and

south along the riparian corridor is another demonstration of the biological connection
b/w the - ) ) :
See, e.g., ' : . - ’ A

SLIDE #36
m | L : | |
Hydrologic nexus is also reflected by the central role plays in the operation of
the 1945 Water Treaty with - To comply with the Treaty, the Corps relies on the to
control the saline balance of the ¢ = *before it reaches .just south of the
international boundary wit I ' .
[2] ; ,
There are three main water quality issues of concem at - salinity, nutrients,

and other contaminants, such as DDT. Defense Technical Info Center website:
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SLIDE #37
No speaker_noies for this slide. .
SLIDE #38
1867 Map obtained at ] o
SLIDE #39
The average annual runoff ent_eriﬁg from Mexico is approximately 23 ,000 acre-feet.
See: ‘
Flooding. Heavy October rains in 1990 caused a vigorous flow of the' . : in
E .Rain falling in . ., .of wall of
water down the river, flooding the A T “ ¥ . Usnally
about 6 to 8 feet wide, the river spread half a mile wide. Near ¥ , the water was traveling
at 17,500 cubic feet per second, with a higher flow through the area than; River flow
through the . : :
" Pollution. A large copper mine, ovh;ed by , a Mexican company, is situated at

headwaters of the -
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Nelson Smith/R6/USEPA/US To James Vinch/DCIUSEPA/US@EPA
01/28/2008 12:35 PM cc :
bee

) Subjec! Re: Oberstar Response

Jim-

Al of the oil spill cases identified by Region 6 are administrative cases in the "pre-case stage® as you
stated. The only possible exception would be the multiple spills by This company
has had repeated spills in the : t, and have béen lax in their response and
clean-up. But for the jurisdictional issues with the impacted waterways, these spills might have been
combined in a civil referral action. - o :

-Nelson “Beéu" Smith
OPA Compliance Assurance
EPA Region 6

- 214/ SR

James Vinch/DC/USEPA/US

James Vinch/DC/USEPA/US
3 To Wendy Silver/ENF/R8/USEPA/US@EPA, David

DARAIEACE, D2 A RochlinfENF/R8/USEPA/US@EPA, Richard = -
Baird/ENF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPA/US@EPA, Suzanne
RubinilR4/USEPA/US@EPA, Jane -
Nakad/ENF/R8/USEPA/US@EPA, Nelson
Smith/R6/USEPA/US@EPA, Scott
McDonald/R6/USEPA/US@EPA

cc
Subject Oberstar Response

* Thank you all for providing your responses to the Oberstar request. Am | correct in assuming that all the

-»

cases that you have identified on the chart are administrative cases (or in the "pre-case stage”), and that
there are no judicial referrals among them (unless you've specifically identified a case as such in the
chart)? Please let me know if this is correct with respect to your particular response. Please feel free to

contact me if you have questions.

2°

* Jim Vinch 4

Attorney-Advisor )

. Office of Enforcement and Compliance Assurance

Water- Enforcement Division

US Environmental Protection Agency

Ariel Rios South, Rm 4118A :

1200 Pennsylvania Ave NW , i
Washington DC 20460 ’ i
tel: (202) G ' _

This email may contain confidential information that is attomey-client privileged, attorney work product or

~ deliberative. Do not distribute outside of Federal govemment.
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Diane _ To James ¥inch/DC/USEPA/US@EPA
Dk cc. David Cozad/CNSL/R7/USEPA/US@EPA, Leslie
g§ 011232008 11:18AM Humphrey/R7/USEPA/US@EPA, Stanley

. Walker/ARTD/R7/USEPA/US@EPA, Ward
cC 3

" Subject Fw: Response to Oberstar Request
S R T

R

... Thismessage ids

Jim,

The attacr;ed file has been updated from the one | sent you yesterday. Please use this one. Thanké,

Friad
-

Oberstar Request Table.doc

Diane L. Huffman

Branch Chief

Water Enforcement Branch
WWPD/WENF

EPA Region 7

901 N. 5th Street

Kansas City, KS 66101 . "
Ph: 913G, Fax: 913 SR

—— Forwarded by Diane Huffman/R7/USEPA/US on 01/23/2008 11:14 AM —

T . Diane. ;
B Huffman/R7/USEPA/US To James Vinch/DC/USEPA/US
g 01/22/2008 03:07 PM cc David Cozad/CNSUR7/USEPA/US@EPA, Leslie

Humphrey/R7/USEPA/US@EPA, Ward
Bumns/ARTD/R7/USEPA/US@EPA, Stanley
Walker/ARTD/R7/USEPA/US@EPA, Betty
Bemy/R7/USEPA/US

Subject Fw: Response to Oberstar Request

Jim,

Attached is the Region 7 response to the Oberstar Request. Based on a conversation our Regional
Counsel had with Randy Hill last week, we have added a paragraph at the end of the table with additional
information on the affect the Rapanos decision has had on our inspection targeting efforts. Let me know if
you have any questions. Thanks, ) ;

B

Dberstar Request Taﬁe.dm

Diane L. Huffman

Branch Chief . .

Water Enforcement-Branch

WWPD/WENF . : -
EPA Region 7

INTRRNAL DELIBERATIVE DOCUMENT OF THE. 1.8, ENVIRONMENTAL PROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TN SITRPOENA



NEAIDO0 IALLYIIErTaq TYNYELMN

)

1HRL

3

HIA

IO TV INTAINGD

DIi0

INGDVY NG

VNHOJENS OL ISNOJSTY NI SASONd ITHOISYAAO Y04 SSTIONOD OL ATINO GIZIOHINY TANSOTISIA

Cases on Hold for Rapanos

N&

A;

Typeof -
Enforcement |
Action :
(Traditional, |
SEEP, NON, .
’ OSEEP, or | Type of Case (Spill . .Assigned
Facility Name - Both) . or SPCC or Both) Violation Summary Other Issues to
* . splll to storm draln
. s to unnamed ;
Traditional Spill - spill history Intermittent trib. Higbee
*Not checking Double )
|Walled Tank intersitial
Space
. : *Not doing Intregrety
NON SPCC testing required by Plan ‘ . Bums
¢ X 2000 gal. spill, sheen spill to intermittent
Traditional .  [Splll observed: ~ |trib Higbee
’ *No NRC # ]
* Did not follow rule
sequence
*No discussion of-overfill
prevention All Plan violations
*No Discussion of Pipe |no equipment
NON SPCC Supports problems . {Bums
*No Fence,
* No Contalnment for
Rack '
* Not complying with ;
|SPCC Plan *Refused to take
* No evidence of 5 yr SEEP:-in 8/05
Traditional SPCC review *Case getting old _ |Bums
No plan, inadequate splil to intermittent
Traditional Both containment, spill creek Higbee
*No Management ;
Approval
“No inspection records
*Dld not update Plan for
changes .
*Plan does not specify :
inspection frequency Splil would flow
“No Fence north then east to :
NON SPCC *Other ‘ Bums

ot |
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Jane To James'Vinch'DC/USEPA/US@EPA
Nekad/ENF/RB/USEPA/US : ‘

01/29/2008 11:10 AM

cc
bec
~ Subject Re: Oberstar Respcnse[3

Sorry, | was out last week when you sént this email. | am having problems opening this file in the office
due to encryption issues. Yes, there may be spills that would have been referrals to DOJ absent the
jurisdictional issues. Specifically, one | know of is (and | am not sure if this made the list | sent you):

5,000 barrel oily produced water spill in/ - on

Jane Nakad .

OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program

3034

U.S. Environmental Protection Agency
Mail Code: 8ENF-UFO

1595 Wynkoop Street

Denver, CO 80202

The preceding message, including.any attachmerits, contains information that may
be confidential and may be exempt from disclosure under applicable law. ltis
intended to’be conveyed only to the named recipient(s). If you recieved this
message in error or if you are not the intended recipient, please notify the

- sender and delete the message from your system. Any use, dissemination,
distribution, or reproduction of this message by unintended recipients is not
authorized and may be unlawful, :

James Vinch/DC/USEPA/US

James Vinch/DC/USEPA/US ; ) : ' .
¥ 3 To Wendy Silver/ENF/R8/USEPA/US@EPA, David
01[24/2008_ 002 AN p Rochlin/ENF/RB/USEPA/US@EPA, Richard
- Baird/ENF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPAJUS@EPA, Suzanne
Rubini/R4/USEPA/US@EPA; Jane
Nakad/ENF/R8/USEPA/US@EPA, Nelson
Smith/R6/USEPA/US@EPA, Scoti
McDonald/R6/USEPA/US@EPA
cc :

. .Subject Oberstar Response

Thank you all for providing your responses to the Oberstar request. Am | cormect in assuming that all the
cases that you have identified on the chart are administrative cases (or in the "pre-case stage"), and that
there are no judicial referrals among them (unless you've specifically identified a case as such in the
chart)? Please let me know if this is correct with respect to your particular response. Please feelfreeto -
contact me if you have questions. d L "

lim Vinch
#itomey-Advisor
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To Kristinaemp/CNSI/R7/USEPA/US@EPA, Ward — - . .

cc--Paula - o s e
Higbee/ENSV/R7/USEPA/US . Bums/ARTD/R7/USEPA/US@EPA, Alan
¥ Hancock/ARTD/R7/USEPA/US@EPA
06/29/2 10: . -
el OC'Sganlgy WalkgrlARTDIR?/USEPAIUS@EPA
. .
] Subject,i

5 -
i

EF*TSE&' -h_% This message has been forwarded.

Hey KK! Got your message about postponihg the meeting. | had aiready told Ward that | couldn't make it
either. ' o : -

| wanted to clear up some inis'infonnat.ion-thougﬁ. The facility is only -+ (maybe even less than
" that) from a perennial,. .. which empties into * - The facility is only !
from, .. ] Considering all of the problems at the facility, this is a pretty big risk.
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Rich Campbell /RS/USEPA/US To Laurie IKermish/RS/USEPA/US@EPA

cCc
01/10/2008 05:21 PM ’

bec .
Subject " oberstar response

L OB

Laurie,
I might add a cbupfe matters to the list that is being developed....

. -Rapanos played a large part in the reason we chose not to pursue this case where
built an entire golf course w/o a 402 (or 404) permit that affécted ephemeral tributaries to the
" . I'd add to either category (1) or (2c) or maybe even 2a because we ended up just doing
compliance assistance withy =~ I

. “- Respondents specifically challenged our jurisdiction over the enforcement site that drained
to: (you may recall there were two creeks that were impacted, and the AOC addresses’
only because tis very intermittent, and Respondents were prepared to dig in their
heels on that oné....). I'd add to category (3). :

Rich

-———
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CESPL-RG-A ‘ 23 May 2008

MEMORANDUM FOR THE RECORD

SUBJECT: Determination of Two Reaches of the Santa Cruz River as Traditional Navigable
Waters (TNW)

Summary

The Corps” Los Angeles District has determined that two reaches of the Santa Cruz River, Study
Reach A from Tubac gage station (USGS # 09481740) to the Continental gage station (USGS
#09482000) and Study Reach B from Roger Road wastewater treatment plant (WWTP)
downstream to the Pima/Pinal County line, Arizona, as shown in Exhibit A, are TNWs
(collectively, referred to as the “Study Reaches™). This determination is consistent with the Clean
Water Act (CWA), the agencies’ regulations (including 33 C.F.R.§ 328.3), relevant case law, and
existing guidance, including the June 5, 2007 joint U.S. Environmental Protection Agency and
Department of the Army legal memorandum entitled Clean Water Act Jurisdiction Follawing the
U.S. Supreme Court's Decision in Rapanos v. United States & Carabell v. United Siates
(Rapanos Guidance) and Appendix D of the U.S. Army Corps of Engineers Jurisdictional
Determination Form Instructional Guidebook issued June 5, 2007 (Appendix D).

Background

The Santa Cruz River originates in Arizona, flows south into Mexico, and then flows north again
into Arizona. It is the primary river which flows from Nogales, Mexico through Tucson,
Arizona, and a number of Indian reservations, including Tohono O'odham Nation (TON), to the
Gila River near Phoenix. The watershed of the Santa Cruz River is approximately 8,600 square
miles. Until the late nineteenth century, the Santa Cruz River was primarily a perennial
watercourse that served the region's agricultural needs until a quickly developing industrial
society began to tap the river's subsurface flow (Exhibit B).

The Upper Santa Cruz River Valley, located between Nogales, Arizona on the US-Mexico
border, and extending 65 miles north to the major urban area of Tucson, has a long history of
European settlement spanning three centuries. Prior to the discovery of the area by European
explorers, the area was inhabited for thousands of years by aboriginal native peoples. The Santa
Cruz River has long been an important corridor for trade and exploration. The river and its well-
establislhed riparian habitat have served as a vital commodity for people and wildlife in the
region.

In addition to the use of the Study Reaches by recreational watercraft described in case-specific
analysis below, in the mid 1850s, William Rowlett and his brother, Alfred, constructed an earthen
dam on the Santa Cruz River south of the present-day Silverlake Road. They also installed a
water-powered flour mill at this location in 1857/58. In 1860, William Grant purchased the flour
mill and the dam/lake and improved the dam and mill in order to supply military posts in the
southwestern region. He built a second, larger mill on the river and purchased the machinery in
California. However, the mill was bumed in 1861 to keep it from falling into Confederate hands.
The mill was purchased by James Lee and returned to operations in 1864. In 1884, the mill, dam,

! The Santa Cruz River: A Resource Shared by Two Cities by Hugh Holub, paper presented to the Border
XXI EPA Regional Water Sub Work Group Meeting on March 6, 2001, Nogales, Sonora.

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R. .
T&IHOGR4-7AUG08-00000467
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and lake were sold to Frederick Maish and Thomas Driscoll who developed the Silver Lake
Resort. In 1883, Solomon Wamer built a second dam and mill on the river. The lake was
approximately 60 acres, 8 feet deep, and the Arizona Citizen reported the use of a flat-bottom boat
on the lake. Watérfow! populated the lake and hunting organizations claimed exclusive rights to
shooting the waterfowl. The dams at both Silver Lake and Wamer's Lake were breached by
floods in 1886 and 1887; the Arizona Star reported on Ji uly 13, 1887 that the river was wide and
deep enough to floar a “mammoth steamboat.™" In 1888, Frank and Warren Allison purchased
Wamer Lake, repaired the dam, and stocked the lake with carp for commercial fish production
selling over 500 pounds of fish per day. Both dams were washed out by 1890.7

Further, in the summer of 1951, Glenton G. Syke, Tucson city engineer, navigated the Santa Cruz
River in a 14-foot-long boat from the San Xavier del Bac Mission to Congress Street in Tucson.’

The Study Reaches were selected based on personal knowledge of the river by Regulatory staff,
evidence of perennial flows based on stream gage data, and more readily available evidence of

navigability.

Basis for TNW Determination

The Rapanos Guidance indicates that in its context, the term TNW refers to those waters that are
under the jurisdiction of the Corps, pursuant to 33 C.F.R. § 328.3(a)(1), (i.e., “[a]ll waters which
are currently used, or were used in the past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide.”

As stated in Appendix D: “when determining whether a water body qualifies as a “traditional
navigable water” (i.e., an (2)(1) water), relevant considerations include whether a Corps District
has determined that the water body is a navigable water of the United States pursuant to 33 C.F.R.
§ 320.14, or the water body qualifies as a navigable water of the United States under any of the
tests set forth in 33 C.F.R. Part 329, or a federal court has determined that the water body is
navigable-in-fact under federal law for any purpose, or the water body is “navigable-in-fact”
under the standards that have been used by the federal courts.”

To determine whether the Study Reaches are a TNW, in accordance to 33 C.F.R. § 328.3(a)(1), 2
case-specific analysis to evaluate whether the Study Reaches are navigable-in-fact, including
consideration of its potential susceptibility to interstate and foreign commerce, was undertaken.
The Corps has determined that the Study Reaches are a TNW based on the following factors:

1. The physical characteristics of the Santa Cruz River within the Study Reaches indicate
that they have the capacity and susceptibility to be navigated by recreational watercraft,

A. Study Reach A is approximately 22 miles in length, The river near Tubac is
typically more confined in ordinary flows to a channel approximately 15-20 feet wide with an
approximate 1.5 mile wide, densely vegetated floodplain. Downstream of Amado, the floodplain
increases in width to approximately 2.5 miles; the river channel is less confined, less vegetated,
and more braided. Exhibit C shows monthly and daily flows for the Tubac, Amado, and
Continental gage stations, as well as peak flows for the Amado and Continental gage stations
(Tubac information unavailable). The monthly gage data indicate perennial flow at Tubac since

2 History of Navigation of the Santa Cruz River by Don Bufkin, citation unknown.
> Admiral of the Santa Cruz by Glenton G. Sykes, The Journal of Arizona History, Vol. 20, Number 4,
Winter, 1979.
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1996, flow most months at the Aniado gage station since 2003 (prior years unavailable), and
intermittent flows ar the Contintental gage station.” Average daily flows are typically lower in
May and June but increase during the summer monsoon season which typically begins in July.
Average daily flow rates again typically increase during December and January. The gage data
indicate the highest daily mean value at the Tubac gage station over the last 11-12 years was 637
cubic feet per second (cfs) during October and the lowest daily mean value at the same station
during the same period was 4.5 cfs during June. The highest daily mean values typically occur
from July-October.’ The range of mean monthly flows (6.9 10 78 ¢fs) and the average daily flow
in a representative year of 35 ¢fs indicate perennial flow at the Tubac gage station. The mean
monthly discharge information at the Amado gage station is only available since October, 2003
the mean monthly discharge at this station in the last four years varied from .97 cfs 10 67 cfs
while the daily mean flow chart at the Amado gage station indicates perennial flow. The mean
monthly discharge at the Continental gage station since 1940 varies from 43 cfs to 76 cfs while
the mean daily values since 1939 shows flow daily with the exception of mid to late May through
mid-June. This is expected since the river begins subsurface flow at this point, which defines the
downstream end of this Study Reach.

B. Study Reach B is approximately 32 miles in length. The width of the +
Tiverbed varies from approximately 280 feet at the Roger Road WWTP to approximately 670 feet
at Cortaro and approximately 575 feet at Trico Road while the active (ordinary flow) river
channel at al} three locations varies from 40-60 fect; at one location within this Study Reach, the
river diverges into two similarly-sized channels. The river in Study Reach B is often confined at
its maximum width by steep banks with soil cement or other bank stabilization in several
locations. In other locations, for example at Ina Road, the river has lower, easily accessible,
vegetated banks. Some areas are more densel y vegetated than others. Exhibit C shows monthly,
daily, and peak flows for gage stations at Cortaro and Trico Road (just upstream of the
Pima/Pinal County line). Average daily flows are typically lower in May and June but increase
during the summer monsaon season which typically begins in July. Average daily flows again
typically increase during December and January. The highest average daily mean value at the
Cortaro gage station over the last 57-60 years was 703 ¢fs, also in October, and the lowest
average daily mean value at the same station over the same period was 22 cfs during June. The
average monthly discharge ranges from 23 to 124 ¢fs and the average daily flow ina.
representative year of 75 cfs indicate perennial flow at the Cortaro gage station. At the Trico
Road gage station, since 1997, the average monthly discharge ranged from 3.5 ¢fs to 710 ¢fs and
daily mean values since 1989 ranged from 11 cfs to 863 cfs. The gage data document perennial
flow %t the Cortaro and Trico Road gages every month since 1996 with the exception of Qctober,
1996.

C. The peak flow charts demonstrate the frequency of flows which exceed 1,000
cfs.” Peak flow data is unavailable at the Tubac gage station; however, the maximum peak flow
at the Amado gage station since 2004 was approximately 7,800 cfs and peak flow has approached
or exceeded 2,000 cfs annually. The maximum peak flow at the Continental gage station was
approximately 45,000 cfs in the early 1980s and the minimum peak flow has exceeded 1,000 cfs
63 times since 1940. The maximum peak flow at the Cortaro gage station exceeded 60,000 cfs in
the early 1980s and has exceeded 1,000 cfs on an annual basis from 1940-1988 with the
exception of once in the 1940s and once in the 1950s; the peak flow at the Cortaro gage station

4 http:/nwis.waterdata.usgs.gov/az/nwis/monthly
* hitp://nwis.waterdata.usgs. gov/az/nwis/dvstat

¢ Ibid

" hutp//nwis.waterdata.usgs.gov/az/nwis/peak
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has also exceeded 1,000 cfs on an annual basis since approximately 1995. The maximum peak
flow at the Trico gage station exceeded 25,000 cfs in 2007 and the minimum peak tlow has been
at or exceeded 1,000 cfs most years since 1989. The figures at the end of Exhibit C indicate the
“real time" stages for late March-carly April. 2008, at the Tubac, Cortaro; and Trico Road gage
stations indicating flows in the river on a daily basis.* All three stations indicated flows with
depths varying from 1-2 feet and no precipitation had occurred for approximately 6 weeks.’
Additional real-time stage data obtained for late May is also provided for Tubac, Green Valley
(near Continental), Cortaro, and Trico Road and indicates 1-2 feet of water currently in the
channel at all the abave locations. Extremely light precipitation occurred one day during this
timeframe; however, the amount of precipitation received would not have been sufficient to cause
surface flows'®. A list of the large magnitude peak flow events of the Santa Cruz River over the
last 100 years is provided at Exhibit D."" ¢

) D. While there is a variation in minimum flow required for canoeing, studies
indicate the 95% confidence interval on the predicted minimum canoeing flow of 86 cfs for
flatwater js 63 to 118 cfs.'* Approximately two-three feet of water depth is sufficient to float
canoe; kayak, or small boat. Based on the above information, during most days from July-
October and again for approximately half the months of December and January, there is sufficient
flow in the Santa Cruz River within the Study Reaches to float a canoe (based on the average
daily mean value). Typically a kayak would be able to navigate in lower flows and less water
than canoes.

E. Based on aerial photographs attached at Exhibit E, the Santa Cruz River from
Tubac gage station 1o just upstream of Continental gage station and Roger Road WWTP to the
Pima/Pinal County line has uninterrupted flow.

F. The Arizona Department of Environmental Quality has adopted water quality
standards for the Santa Cruz River for partial body contact."” Partial body contact allows for use
of the surface water where the body comes into contact with the water but does not become fully
submerged. Allowable uses under partial body contact would include but are not limited to
boating and wading. :

2. The Study Reaches within the Santa Cruz River have public accessibility.

A. The river has low banks in the vicinity of Tuba¢ which allows for easy public
access; these areas are currently frequented by riders on horseback. Resorts along the river
provide access for out-of-state visitors for birding and hiking along the river.

B. Two Corps of Engineers feasibility studies for river restoration, El Rio Medio
and Tres Rios del Norte, are in process. El Rio Medio will begin at Congress Street and progress
downstream to Prince Road; Tres Rios del Norte will begin at Prince Road and progress

B

* National Weather Service Advanced Hydrologic Prediction Service: http://wwwi/nws.noaa.gov/oh/zhps/
? Personal observation, Marjorie Blaine, Senior Project Manager, Regulatory Division, Tucson Project”
Office :

1% Ibid

" http:/fwww.wrh.noaa.gov/twe/hydro/floodhis.php

2 Riparian Areas of the Southwestern United States: Hydrology, Ecology, and Management by Malchus
B. Baker and Peter F. Ffolliott, CRC Press, 2004

** Personal communication with Steve Pawlowski, Arizona Department of Environmental Quality, Unit
Manager, Water Quality Standards and Assessments, April 24, 2008,
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downstream to Sanders Road in Marana. These projects will provide public trails along the river.
Although the tinal design for these two projects has not been completed, it is likely river access
will be provided. The two projects are shown in Exhibit F.

C. There is currently public access to the river at several bridges, including but
not limited to the Ina Road bridge where there are pull-out areas, the Cortaro Road bridge
(including a parking lot), and at the Sanders Road bridge in Marana. All of these bridges have
€asy access to Interstate 10.

D. The historic 1200-mile Juan Bautista de Anza National Historic Trail runs
from Nogales, Arizona to San Francisco, California. This trail parallels and overlaps the Santa
Cruz River in the Study Reaches. The river can be accessed at several points along this trail in
the Study Reaches by auto or also on foot (Exhibit F).

3. The Study Reaches of the Santa Cruz River have been used for interstate commerce
and have the potential to be used for commercial activities involving navigation and interstate
commerce in the future.

A. Navigation has occurred historically and recent times within the Study
Reaches of the Santa Cruz River.

(1) On August 23, 2005, as part of a promotion, a local radio show host
navigated the Santa Cruz River in a raft for an unspecified distance starting at El Camino del
Cerro (within Study Reach B) (Exhibit G).

(2) In October, 1994, two members of the Friends of the Santa Cruz
navigated a 17-foot-long canoe from a point south of Tubac three miles to a point north of Tubac
(Exhibit G).

B. The Santa Cruz River is an international and interstate water. Several areas
along the river provide access for birding by out-of-state visitors and resorts bordering the river,
such as the Tubac Golf Resort, host out-of-state visitors who partake in local recreation including
hiking, horseback riding, and birding along the river. The Tucson Audubon Society's North
Simpson Farm is an area where prolific riparian habitat restoration projects have been focused
and it is well-known for its opportunities for birding. This type of “ecotourism"” provides a
significant water resource-oriented opportunity in the desert. The Study Reaches and other areas
within the region receive many interstate and foreign tourists seeking to expand their “bird list™;
the Sonoran Desert, particularly in riparian areas such as the Santa Cruz River, provides a
significant opportunity to see species endemic to this area.

C. Use of the river within the Smdy Reaches by recreational watercraft provides

evidence of the susceptibility for commercial use.
Determination

Public access points within of the Study Reaches such as low river banks, bridges, and trail
systems, together with their physical characteristics, such as frequency, duration, and permanency
of flow, indicate that the Study Reaches have the potential to be used for commercial recreational
navigation activities, such as canoeing, kayaking, birding, nature and wildlife viewing. Such
attractions and activities demonstrate that the Study Reaches may be susceptible to use in
interstate commerce. Collectively, the above discussed factors demonstrate that the Study
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Reaches are navigable-in-fact. and thus a TNW. susceptible 1o use in interstate commerce
associated with recreational navigation activities. Thercfore, | hereby determine that the Study
Reaches are subject to the jurisdiction of Scction 404 of the CWA, pursuant to 33 C,F.R. §

328.3(a)(1).
This determination does nut 1)-consider any other potentially applicabl;: bases for determining

CWA jurisdiction within the Study Reaches or 2) forcclose analysis of other areas of the Santa
Cruz River outside the Study Reaches for purposes of determining CWA jurisdiction.

/23 Jop ] /
Date Thomas H. Magness

Colonel, US Army
District Cominande
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FOR COMMITTEE REVIEW - COPY 2, PAGE 93
Troxel, Tiffany A SPL

From: Castanon, David J SPL

Sent: z Thursday, June 12, 2008 4:01 PM

To: Magness, Thomas H COL SPL

Cc: Minch, Lawrence N SPL; Troxel, Tiffany A SPL; Field, Jay SPL
Subject: ‘ ASA inquiry

I talked to Chip-a few minutes ago.

The Farm Bureau meeting at the ASA office was unrelated to SPL in‘anyway. But at the end of the meeting, Virginia
Albrecht (an attorney who represents mining, building and farming associations in Washingion) asked Woadley if he was
aware of a bad TNW determination that SPL had made on the Santa Cruz River in Arizona that had only sewage flow.
Woodley asked Chip to look into it and report back on Friday. Chip has downloaded our TNW memo, News Release, Q's
and'A’s. |assured him we had more hydrology than just wastewater effluent. Marjorie will send him the powerpoint slides

we used in your briefing.

Dave

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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McMahon, John R BG SPD

BT

From: Magness, Thomas H COL SPL
Sent: Friday, June 13, 2008 4.50 PM
To: McMahon, John R BG SPD
Subject: FW: Santa Cruz River, California, TNW Becision Information
Importance: High
Attachments: Santa Cruz TNW Decision by SPL 10jun08.doc

Santa Cruz TNW

Dedslon by SPL... _ |

Sir

FYSA. Mr. Woodley was spinning up this morning apparently after hearing
about our TNW decision on the Santa Cruz River in AZ from a long-time
opponent to our program. His "concerns” were apparently addressed by Chip
Smith after he reviewed the material and, by the time I got back with Mike
Donovan, everything was reportedly back to normal. ‘I do not believe he got
with MG Riley. I think we're good but did want you to know that he was in
"high hover mode" for about 6 hours today on this issue!

Tom Magness

Thomas H. Magness

COL, US Army

District Commander

Los Angeles District, US Army Corps of Engineers
(w) 213.

(c) 213 . S

----- Original Message---—-—-

From: Donovan, Michael J COL ASA(CW) [mailto: /i
Sent: Friday, June 13, 2008 5:02 RM : '
To: Magness, Thomas H COL SPL

Subject: FW: Santa Cruz River, California, TNW Decision Information

Importance: High

Tom,

As a heads up. Mr. Woodley read the attached document this
morning and was very upset. He does not see the determination to be
valid. He is currently at a meeting with the SecArmy, but wants to
speak with MG Riley on the issue when he gets back (0900 hrs eastern).

I am sending along this note as a heads up. I want to give you time
to prep so that you are not caught short.

Give me a call when you have the opportunity.

Mike

T&IHOGR4-7AUG08-00004834



COL Michael Donovan
X0 ASA-CW

108 Army Pentagon
Room 3E446
Washington DC 20310-0108

Ooffice (703) SR

Cell (703) v
FAX (703)
Blackberry Cell (571) TR
SR R S R e AT T

NOTICE: This document may contain sensitive, pre-decisional information.
It is intended only for the use of the addressees in the conduct of
official business for the United States Government. Do not forward outside
of the Department of Defense without the express permission from the
originator. If you are not the intended recipient, you are hereby notified
that any review, dissemination, distribution or duplication of this
communication is strictly prohibited. If you are not the intended
recipient, please contact the sender by reply email and delete all copies
of the original message. .

----- Original Message-----

From: Smith, Chip R Mr ASA(CW) !
Sent: Thursday, June 12, 2008 6:01 PM X
To: Woodley, John P Jr Mr ASA(CW)

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayne R LTC ASA(CW); 'Moyer,
Jennifer A HQ02'; Eakle, Wade L SPD; 'Castanon, David J SPL'; Lopez-0Ortiz,
Myrna I Ms ASA(CW); 'MclLaughlin, Kimberly S HQO2'; Schmauder, Craig R Mr

0GC : ,
Subject: Santa Cruz River, California, TNW Decision Information

Sir: A
2 e e

Attached is a WORD file that contains a news release, Q&A, and excerpts |

from the Corps decision document in this matter. This TNW decision was

raised today in our meeting with the Farm Bureau and you asked me to look

into it. I will read the attached materials (70 pages) tonight and talk to

the Corps tommorrow. I will get back to you when I have

digested this information and can boil it down to its essence.

Chip Smith

Office of.the Assistant Secretary of the Army (Civil Works) Assistant for
Environment, Tribal and Regulatory Affairs

108 Army Pentagon 3E427

Washington, D.C. 20310-0108 : i
703-UHEEED Voice

703 Cell

703 R Fax
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Schmauder, Craig R Mr OGC

From: Young, Anne M Ms OGC

Sent: Friday, June 13, 2008 10:58 AM

To: Schmauder, Craig R Mr OGC

Subject: . RE. Santa Cruz River, California, TNW Decision Information

Ben wanted to know if Mr. Woodley was in left field and I told him I thought he might be
because his own staff appears to agree with District. Based on Woodley's characterization
he was inclined to agree with Mr.. Woodley but he wanted my analysis. I have the
documents from Chip and am reviewing them mnow.

- Original Message-----
From: Schmauder, Craig R Mr OGC
Sent: Friday, June 13, 2008 10:55 AM

To: Young, Anne M Ms OGC . -
Subject: Re: Santa Cruz River, California, TNW Decision Information

What was Ben's reaction or advice?

Craig R. Schmauder, Dep GC ----cc--memmmwm=-=------- Sent from my BlackBerry Wireless
Device

----- Original Message -----

From: Young, Anne M Ms OGC

To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 10:06:36 2008

Subject: RE: Santa Cruz River, California, TNW Decision Information

" Ben stopped by and Mr. Weodley is still agitated. I will do a little summary write up for
you and Ben of my analysis; OASA(CW) analysis; and what we propose as the next steps.

-----Original Hessage-----
From: Schmauder, Craig R Mx OGC
Sent: Friday, Junme 13, 2008 8:59 AM

To: Young, Anne M Ms OGC
Subject: Re: Santa Cruz River, California, TNW Decision Information

Doesn't appear to be a joke. It is posted all over the SPK public website.

Yikes!

Craig R. Schmauder, Dep GC ~-----------------==---=--== Sent from my BlackBerry Wireless
Device ;

----- Original Message -----

From: Young, Anne M Ms OGC

To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 08:02:45 2008

Subject: FW: Santa Cruz River, California, TNW Decision Information

FYI. Mr. WOodleQ is quite upset. I am reading and promised to speak with HQ and the
District. If a joke; Woodley will laugh. If not a joke, Woodley wants: 1) decision
reversed and 2) all navigability determinations made at HQ level.

----- Original Message----- -
From: Donovan, Michael J COCL ASA (CW) On Behalf Of Woodley, John P Jr Mr ASA (CHW)

Sent: Friday, June 13, .2008 7:52 AM

To: Young, Anne M Ms OGC .
Subject: FW: Santa Cruz River, California, TNW Decision:Information

; OR OF*3 A, USE ONLY
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COL Michael Donovan
X0 ASA-CHW

108 Axrmy Pentagon
Room 3E446
Washington DC 20310-0108

Office (703)
Cell (703)
FAX (703)

Blackberi cell (571) (ipEED

NOTICE: This document may contain sensitive, pre-decisional information. It is intended
only for the use of the addressees in the conduct of official business for the United
States Government. Do not forward outside of the Department of Defemse without the express
permission from the originator. If you are not the intended recipient, you are hereby
notified that any review, dissemination, distribution or duplication of this communication
is strictly prohibited. If you are not the intended recipient, please contact the sender
by reply email and delete all copies of the original message.

----- Original Message-----

From: Smith, Chip R Mxr ASA(CW)

Sent: Thursday, June 12, 2008 6:01 PM

To: Woodley, John P Jr Mr ASA(CW)

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayhe R LTC ASA(CW); 'Moyer, Jennifer A HQO2';
Eakle, Wade L SPD; 'Castanon, David J SPL'; Lopez-Ortiz, Myrna I Ms ASA(CW); 'McLaughlin,’
Kimberly S HQ02'; Schmauder, Craig R Mr OGC

Subject: Santa Cruz River, California, TNW Decision Information

Sir:

Attached is a WORD file that contains a news release, Q&, and excexpts from the Corps
decision document in this matter. This TNW decision was raised today in our meeting with
the Farm Bureau and you asked me to look into it. I will read the attached materials (70
pages) tonight and talk to the Corps tommorxow. I will get back to you when I have
digested this information and can boil it down to its essence.

Chip Smith
Office of the Assistant Secretary of the Army (Civil Works) Assistant for Environment,

Tribal and Regulatory Affairs
108 Army Pentagon 3E427

Washington, D.C. 20310-0108
703 -gY Voice :

703 Cell
703~ Fax,
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Schmauder, Cra!g R MrOGC

From: Young, Anne M Ms OGC

Sent: Friday, June 13, 2008 9:53 AM

To: Schmauder, Craig R Mr OGC

Subject: RE: Santa Cruz River, California, TNW Decision Information

v

He was completely surprised. Mr. Woodley thinks ‘that the only reason the District
declared the reach "traditionally navigable" was because a radio talk show host rode a

raft down the reach during a flood.

I sent you an email f£rom Chip Smith -- he agrees with the District. I will get with Chip
and discuss how we should proceed. It may be best for us to speak with Mr. Woodley and
see if we can reason with him.

----- Original Message-----

From: Schmauder, Craig R Mr OGC

Sent: Friday, June 13, 2008 9:01 AM

To: Young, Anne M Ms OGC

Subject: Re: Santa Cruz River, California, TNW Decision Information

Why is Mr. Woodley so angered here? Was he surprised?

Craig R. Schmauder, Dep BC ------~-----==-=-======-==-= Sent from my BlackBerry Wireless
Device

————— Original Message -----

From: Young, Anne M Ms OGC

To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 08:12:08 2008

Subject: RE: Santa Cruz River, California, TNW Decision Information

ok

----- Original Message-----

From: Schmauder, Craig R Mr OGC

Sent: Friday, June 13, 2008 8:08 AM

To: Young, Anne M Ms OGC

Subject: Re: Santa Cruz River, California, TNW Decision Information

Keep me posted.

Craig R. Schmauder, Dep GC --------==--=----—=--===-- Sent from my BlackBerry Wireless
Device ’

————— Original Message -----
From: Young, Anne M Ms OGC
To: Schmauder, Craig R Mr OGC

Sent: Fri Jun 13 08:02:45 2008
Subject: FW: Santa Cruz River, California, TNW Decision Information

FYI. Mr. Woodley is quite upset. I am reading and promised to speak with HQ and the
District. If a joke, Woodley will laugh. If not a joke, Woodley wants: 1) decision
reversed and 2) all navigability determinations made at HQ level. ’

----- Original Message-----
From: Donovan, Michael J COL ASA(CW) On Behalf Of Woodley, John P Jr Mr ASA(CW)

Sent: Friday, June 13, 2008 7:52 AM

To: Young, Anne M Ms OGC
Subject: FW: Santa Cruz River, California, TNW Decision Information
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COL Michael Donovan
X0 ASA-CW

108 Army Pentagon
Room 3E446
Washington DC 20310-0108

office (702) (NP

Cell (703)

FaX (703) D

Blackberry Cell (571) <l
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NOTICE: This document may contain sensitive, pre-decisional information. It is intended
only for the use of the addressees in the conduct of official business for the United
States Government. Do not forward outside of the Department of Defense without the express
permission from the originator. If you are not the intended recipient, you are hereby
notified that any review, disseminatien, distribution or duplication of this communication
is strictly prohibited. If you are not the intended recipient, please contact the sender
by reply email and delete all copies of the original message.

———-- Original Message-----

From: Smith, Chip R Mr ASA(CW)

Sent: Thursday, June 12, 2008 6:01 FM

To: Woodley, John P Jr Mr ASA(CW)’

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayne R LTC ASA(CH) ; 'Moyer, Jennifer A HQ02';
Eakle, Wade L SPD; ‘'Castanon, David J SPL'; Lopez-Ortiz, Myrna I Ms ASA (CW); 'McLaughlin,
Kimberly S HQ02'; Schmauder, Craig R Mr OGC

Subject: Santa Cruz River, California, TNW Decision Information

Sir:

Attached is a WORD file that contains a news release, Q&A, and excerpts from the Corps
decision document in this matter. This TNW decision was raised today in our meeting with
the Farm Bureau and you asked me to look into it. I will read the attached materials (70
pages) tonight and talk to the Corps tommorrow. T will get back to you when I have
digested this information and can boil it down to its essence.

chip Smith
office of the Assistant Secretary of the Army (Civil Works) Assistant for Environment,

Tribal and Regulatory Affairs
108 Army Pentagon 3E427
Washington, D.C. 20310-0108

703 Voice
703 Cell
703 Fax
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From: : Young, Anne M Ms OGC

Sent: Friday, June 13, 2008 9:51 AM

To: Schmauder, Craig R Mr OGC

Subject: FW: Santa Cruz River TNW Determination

Aftachments: Santa Cruz TNW Decision by SPL 10jun08.doc; Santa Cruz Reach B photo 1..IPG; Santa

Cruz Reach B photo 2.JPG; Santa Cruz River.ppt

Santa Cruz TNW Santa Cruz Reach BSantaCnzReach B Santa Cniz
Decision by SPL...  photo 1.JPG... '~ photo 2JPG...  River.ppt (3 MB) i
abn . L

----- Original Message-----

From: Smith, Chip R Mr ASA(CW)

Sent: Friday, June 13, 2008 9: 11 AM

To: Young, Anne M Ms OGC - -

Subject: FW: Santa Cruz River TNW Determination

Anne: ~

Mr. Woodley tells me you are looking into this TNW determination for him. He disagrees
with it. I agree with it. Albeit not excited about it. If you need to talk to the
district let me know.

Chip

----- Original Message-----

From: Smith, Chip R Mr ASA(CW)

Sent: Friday, Jume 13, 2008 B8:56 AM

To: Woodley, John P Jr Mr ASA(CW)

Cc: Donovan, Michael J COL ASA(CW); Smith, Dwayne R LTC ASA(CW); Lopez-Ortiz, Myrna I Ms
BSA(CW) ; Dunlop, George Mr ASA(CW); Schmauder, Craig R Mr OGC; 'Moyer, Jemnifer A HQ02'
Subject: Santa Cruz River TNW Determination

Sir:

Attached is the WORD file from yesterday (news release and decision document), plus a
Power Point and 2 photos. Two reaches of the river have been determined to be TNWs based
on physical characteristics, flows, access, past and recent use, resort facilities, and
susceptibility to future use. The determination was made in response to requests from
geveral landowners in the watershed who wanted to know the jur:.sdlct:l.onal status of their
propert:.es. No determination was been made for the remainder of the river, much of which
is on Indian Reservations and access has not been possible or necessary for this TNW
action. I believe that the Corps had made the correct determination in this case. Please
look at the attached information and let me kmow if you concur or wish me to set up a
conference call to discues the TNW call further. Thanks.

Chip Smith ,
Office of the Assistant Secretary of the Army (Civil Works) Assistant for Environment,

Tribal and Regulatory Affairs

108 Army Pentagon 3B427 '
Washington, D.C. 20310-0108

703 -SRI Voice .

703 -GS Ce11
703 - Fax
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Santa Cruz River TNW Data
From: Cohen, Mark D sPL_[iminaNEREENusace.army.mil]
sent: Friday, June 13, 2008 5:55 PM

To: smith, Chip R Mr ASA(CW)_ L.
Cc: Castanon, David J SPL; Blaine, Marjorie E SPL; Lester, Cynthia J SPL
subject: RE: ASA Inquiry on the Santa Cruz River TNW Determination

chip, _
In response to your questions this morning:

The river is_approximately 225 miles long. Reach A is 22 miles and reach B fs
32 miles in length.

If these reaches are not TNWs, there would be a profound effect on our_ability to
regulate tributaries to the Santa Cruz River. while the Santa Cruz would sti1¥
Tikely be an RPW, the nearest TNW to the 8,600 square mile Santa Cruz River .
watershed Basin would be 300 river miles away (the Colorado River) from the Pima
county line. An_inability to find a s1gn1fﬁgant nexus for these tributaries would
lead to a wide loss of jurisdiction and ultimately pose serious water .quality
concerns for the area. Tributaries to the Santa Cruz include many perennial and
intermittent streams, with wetlands and other high value resources (including Sabino
canyon, Davidson Canyon, and Cienega Creek). )

Let me know if you need anything else.
Thanks,
Mark

----- original Message----- -

From: smith, chip R Mr Asa(cw) <UDl

To: Blaine, Marjorie E SPL

cc: Troxel, Tiffany A SPL; Lester, Cynthia J SPL; Castanon, David J SPL; Young, Anne
M gg 06C <ANNERANERCus .army.mil>; Moyer, Jennifer A HQO2; McLaughlin, Kimberly S
HQ

sent: Fri Jun 13 08:30:01 2008 . '

subject: RE: ASA Inquiry on the Santa Cruz River TNW Determination

Good stuff. How long is the river and what is the length of the two sections. If
these reaches are NOT TNWs what is the effect on the landscape in terms of
jurisdiction over tribs and wetlands?

Chip

---—--Original Message-----

From: Blaine, Marjorie € SPL [ma'i'ltor—@usace.army.mﬂ]
sent: Thursday, June 12, 2008 7:28 P

To: smith, Chip R Mr ASA(CW)

cc: Troxel, Tiffany A SPL; Lester, Cynthia J SPL; Castanon, David J SPL
subject: RE: ASA Inquiry on the Santa Cruz River TNW Determination

chip

pave Castanon asked me to forward you my pﬁt presentation for the Santa Cruz River
TNW determination. Please find this attached. Due to the size of the ppt, I am
sending an second email with two photos of the Santa Cruz River in Reach B. The
importance of these photos is to show that there is no sewage in the river. The
effluent has, as a minimum, been through secondary treatment and the Arizona Dept of
Environmental Quality has aﬂproved the Santa Cruz River for partial body contact
which means in activity such as boating and wading which does not include full

submergence.
Page 1
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. santa Cruz River TNW Data

A]though T am off on Fridays, I will provide you with my cell phone number if you
have an¥ questions. It is (520) * 1*11 be around in the morning for g bit

but wi1l be on the golf course later.

please let me know if there is anything I can do to assist.

Mmarjorie Blaine .

senjor Project Manager/Biologist

U.S. Army Corps of Engineers

Tucson Project office, Regulatory Division
5205 E. Comanche Street

Tucson, Az 85707

(fax)

From: Castanon, David J SPL

sent: Thursday, June 12, 2008 3:09_PM

To: Magness, Thomas H COL SPL; Field, Jay SPL; Minch, Lawrence N SPL; Moore, Brian M
SPL; Reed, Anthony G LTC SPL .

Ccc: Blaine, Marjorie E SPL; Troxel, Tiffany A SPL; Lester, cynthia J SPL; Calderon,

Daniel J .. ) .
subject: AsA Inquiry on the Santa Cruz River TNW Determination

sir,

FYSA, Chip smith (woodley's Env, Reg, and Tribal Affairs) assistant will be calling
us tomorrow to learn more about the Santa Cruz River TNW determination. I have a
medical agpointment in the first part_of the day, but I can be reached by cell phone
most of the day. I've provided my cell # to Chip.

Dave

.

Erom: Smith, Chip R Mr ASA(CW) [mailto:- U
Ssent: Thursday, June 12, 2008 3:01 PM

To: Woodley, John P_Jr Mr ASA(CW) .
Cc: Donovan, Michael J cOL ASA(Cw); Smith, Dwayne R LTC AsA(cwW); Moyer, Jennifer A

HQO2; Eakle, wade L SPD; Castanon, pavid J SPL; Lopez-Ortiz, Myrna I Ms ASA(CW) ;
McLaughlin, kimberly S HQD2; schmauder, Craig R Mr OGC
subject: Santa Cruz River, california, TNW Decision Information

sir:

Attached is a wORD file that contains a news release, Q&A, and excerpts from the
corps decision document in this matter. This TNW_decision was raised_today in our
meeting with the Farm Bureau and you asked me to Jook into it. I will read the
attached materials (70 pages) tonight and talk to the Corps tommorrow. I will get

back to you when I have L .
digested this information and can boil it down to its essence.

chip smith . o
office of the Assistant Secretary of the Army (Civil works) Assistant for
Page 2
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. . santa Cruz River TNW Data
Environment, Tribal and Regulatory Affairs
108 Army Pentagon 3E427

washington, D.C. 20310-0108
703- voice

703 cell

703 ' Fax

Page 3
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Schmauder, Craig R Mr OGC |

From: Dunlop, George Mr ASA(CW)

Sent: Friday, June 20, 2008 2:42 PM

To: Schmauder, Craig R Mr OGC

Subject: RE: Santa Cruz River-Traditional Navigable Water determination (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Great|
Many thanks.

GEORGE

George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703)

s S e R

----- Original Message-----

From: Schmauder, Craig R Mr OGC

Sent: Friday, June 20, 2008 2:19 PM

To: Durilop, George Mr ASA(CW)

Cc: Smith, Chip R Mr ASA(CW)

Subject: RE: Santa Cruz River--Traditional Navigable Water determination (UNCLASSIFIED)

Thanks George. I've printed off all the materials on this subject and will study them over
the weekend. Mr. Woodley has asked me to advise him soonest whether or not we should
overturn the DE on the navigability call. I anticipate doing so early next week.

v/r, Craig

Craig R. Schmauder (SES)

Deputy General Counsel

(Installations, Environment & Civil Works)

NOTICE: This message may contain information protected by the attorney-client, attormey
work-product, deliberative-process, Or other privilege. Do not disseminate without the
approval of the Office of the . General Counsel, Department of the Army. If you have
received this message in error, please notify the sender immediately by telephone and

delete this message.

----- Originai Message-----
From: Dunlop, George Mr ASA(CHW)
Sent: Friday, June 20, 2008 1:50 PM

To: Schmauder, Craig R Mr OGC
Ssubject: FW: Santa Cruz River--Traditional Navigable Water determination (UNCLASSIFIED)

~Classification: UNCLASSIFIED
Caveats: NONE
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George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703) NN

----- Original Message-----

From: Dunlop, George Mr ASA (CW)

Sent: Friday, 'June 20, 2008 1:40 PM

To: Smith, Chip R Mr ASA(CW)

Subject: FW: Santa Cruz River--Traditional Navigable Watér determination (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Chip:
I think you know Kelly House from Arizoma. Here is his commentary on the DE's Santa Cruz
River determination. I did not share with him anhy discussion about Mr. Woodley's concern

about susceptibility, but his commentary seems to demonstrate that the DE may have used a
great deal of the EPA logic about that in this determination. . :

I know you said that you reviewed this and that the DE seemed to have little choice but to
determine the property jurisdictional, and perhaps the "susceptibility" rationales were
not the determining ones...But maybe we need to review the entire text to make sure that
DE is not creating precedent for us that we don't want to have to live with.

Please take another look at the Santa Cruz decision, and let me know if specific
susceptibility rationales Kelly House articulates seem to be a factor or something that

needs our attention.

Many Thanks,
GEORGE

=Es= = EEErEEEEEEEEECE

George S. Dunlop

'Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703) Wil

————— Original Message-----
From: Kelly House [mailto:{iii#lecldoradoholdings.net]
Sent: Friday, June 20, 2008 11:41 AM

To: Dunlop, George Mr ASA(CW)
‘Subject: FW: Santa Cruz River--Traditional Navigable Water determination

Geoxrge, good morning it was certainly great to see and talk with you again...however the
only “downside” of sitting mext to you at dinner.was not getting an opportunity to talk to

Becky :-). Next time.

I promised you two items 1) my attempt to summarize EPA’s Tetra Tech analysis regarding
our pending JD based upon “significant nexus”.. to follow later this morning, and then

2) the recent Santa Cruz TNW (see below) determination by the Corps..which quite frankly I
don’t understand at all given that the “navigable component” is primarily based upon i)
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two isolated promotional canoeing events one at least at which occurred during flooding,
ii) a mathematical determination that *“technically” at certain times flow is sufficient to
"float a boat”. And further the *“highway for commerce component” is not even based upon
recreational river activities, but rather tangential factors such as; proximity to public
roadway, isolated hiking trails, nearby hotel, perhaps some birding, etc.

So I am very much confused; particularly when compared and contrasted with the HQ’s Bah
Lakes decision.

Please keep in mind that we are anxiously awaiting our JD decision from the Corps ..filed
in November, approved with *nc significant nexus” by Phoenix office in March, field review
by both Corps’ District 8 and EPA Region 9 im April. Until last week we were under the
impression that everything was proceeding properly until we saw a) Santa Cruz TNW and b)
the Tetra Report for EPA. Now we are very concerned about the direction this is taken and
assuming that we are at a very semsitive point in the process. We are certainly not
looking to upset any one, particularly the decision makers, just asking questions.

1’11 forward you the Tetra summary...and don’'t forget you promised me the name of the book

that you are reading concerning/connecting capitalism, judeo Christianity, government, etc
. Seems like there was at least one other thing you promised.but I‘m a little jet lagged,

that and being awake at 3 this morning.

Enjoy your weekend..should be 112 + in Phoenix.. with no rain in sight.

Kelly House

El Dorado Holdings, Inc.

426 N. 44th Street, Suite 100
Phoenix, AZ 85008

602 {office)
602~ (fax)
602 (cell)

This e-mail, and any attachment(s), is intended only for the person or entity to which it
is addressed and may contain information that is privileged, confidential or otherwise
protected from disclosure. Dissemination, distribution or copying of this e-mail or the
information herein by anyone other than the intended recipient, or an employee or agent
responsible for delivering the message to the intended recipient, is prohibited. If you
have received this e-mail in error, please destroy the original message and all copies.

----- Original Message-----

From: Susan Benaron [mailto: i)
Sent: Thursday, June 05, 2008 3:15 PM

To: Fred Huntington; Mark Chenault;
Subject: FW: Santa Cruz River--Traditional Navigable Water determlnatlon

All:

Important 404 news below. Pass this along to anyone who needs it.

Su Benaron

Cultural Resources Manager
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From: Dunlop, George Mr ASA(CW)
Sent: Fnday, June 20, 2008 2 12 PM

To: 'Kelly House' -

Subject: More from Dunlop (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Kelly:

1. Thanks for the Tetra Tech. This is a little overwhelming for me, so you'll have to
keep me in the loop 1f there are further concerns.

2. As regards Santa Cruz, I checked with our people here, and there is a consensus that
‘the DE had neo choice but to declare the reaches that he did as jurasdictional, but we are
making another read of the 90+page document to see if the concerns you raise are
inconsistent with policy guidance. I appreciate your sharing your concerns.

3. Book. Stark, Rodney, The Victory of Reason: How Chrastianity Led to Freedom,
Capitalism and Western Success, Random House, New York, 2006. Also: Here is a review from
the Action Institute (from whom I purchased the book): > : :
http://www.acton.o:g/puhlications/mandm/mandm_zeview_l06.php <. The review does not
really do justice to the exciting stoxy line Stark develops about the rise and fall of
capitalism in Italy, The Netherlands, England, etc. .. And hopefully not the fall in the

USA.

Best,
GEORGE

George S. Dunlop

Prancipal Deputy Assistant Secretary

Department of the Army -

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon .

(703). G

————— Original Message---—-

From: Kelly House {mailto:@JReldoradoholdings.net]
Sent: Friday, June 20, 2008 11:50 AM

To: Dunlop, George Mr ASA(CW) -

Subject: FW: Trillium - Tetra Tech Report

George, attached is my attempt to reasonably summarize the Tetra Tech report, I have to
admit though that many of the terms and factors are foreign to me; ecological tame, sub-
decadal scales, metapopulational dynamics, evolutionary time, etc....maybe I need to go
back and re-read the Rapanos Guidance, ‘I could have sworn we were looking at flow,
frequency, duration and proximity :—). Something as an engineer I do understand.

I have not yet heard back from Dave or Cindy. Please treat this information
discreetly..in fact 1f you would like the full 20+ page report I can readily forward it to
you, and would prefer to do so rather than having the request come down from HO. I trust
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your judgment.
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Kelly House :

El Dorado Holdings, Inc.

426 N. 44th Street, Suite 100
Phoenix, AZ 85008
602-MNNR (office)

602- il (fax)
602Gy (cell)

This e-mail, and any attachment(s), 1s intended only for the person or entity to which it
is addressed and may contain information that is privileged, confidential or otherwise
protected from disclosure. Dissemination, distribution or copying of thas e-maxl or the
information herein by anyone other than the intended recipient, or an employee or agent
responsible for delivering the message to the intended recapient, is prohibited. If you
have received this e-mail in error, please destrpy the original message and all copies.

From: Mike Cronin
Sent: Tuesday, June 17, 2008 8:44 AM

To: David.J.CastanonQSURSNgls; Cynthia.J. Les ter SR EHAISFENY

Cc: Kelly House
Subject: Trillium - Tetra Tech Report

Dave and Cindy —

Kelly House 1s traveling and asked this I forward the attached summary of the Tetra Tech
report on Trillium. Kelly wants to make sure that we have accurately summarized the
report’s observations, opinions, perceptions and conclusien. s

Please let us know if we have misstated or omitted any key points.

Thank you,

Michael .J. Cronin

Director of Entitlements

El Dorado Holdings, Inc.

426 North 44th Street, Suite 100
Phoenix, AZ 85008

office - 602. NN

cell - 602. RN
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From: Dunlop, George Mr ASA(CW)

Sent: Wednesday, June 25, 2008 2:01 PM

To: . 'Kelly House' . ‘
Subject: RE:- Santa Cruz TNW (UNCLASSIFIED

Classification: UNCLASSIFIED
Caveats: NONE

Kelly: -
Thanks for this. I understand what you are saying. Chip Smith is supervising the review

of the decision for Mr. Woodley. We will not leave this unattended.

GEORGE

George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Works
3E431 Army Pentagon

(703)

----- Original Message-----

From: Kelly House [mailto:{illleeldoradcholdings.net]
Sent: Wednesday, June 25, 2008 8:05-AM

To: Dunlop, George Mr ASA(CW)

Subject: Santa Cruz TNW

Thought you might be interested in what some of the local press 1s reporting on the Santa
Cruz TNW....see below :

Regarding the Tetra Report... unfortunately we probably won’t know any more until we
receive the Colonel’s final JD determination. To date, to the best of my knowledge, he 2is
not returning calls or emails from our office.

Although if I could be permitted to speak personally and candidly . I truly believe the °
objective is pretty clear... continue to assert jurisdiction over the same
"waters/tributaries" post Rapanos as were regulated pre Rapanos.

And 1f it can't be done by using sciénce to prove sagnificant nexus for flow, frequency,
duration and proximity... then fall back onl) the mandate to protect the biological,
chemical and environmental health of the waters of the U.S.; by claimng that biologically
everything is comnected and any impact is significant, and further the impact can only be
measured in ecological and evolutionary time; and/or 2) find numerous TNW's (ignoring
Rivers and Harbor’s criteria, and highway for commerce requirement) in the southwest so
that the reach to "significant nexus" from a TNW 1s significantly reduced:

I doubt this is what this Administration stands for, I don't think it is what the majority
of the Congress believed when they voted for the CWA (in fact as I understand it the major
concern was ampact to local land-use decisions).but over time the CWA has become a
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preservation bill, a protect Eﬂaﬂrﬂm&eﬂ&ﬂmvno net-loss of wetlands ball, etc.

All of which works well for a regulatory agency who 1s determined to federalize the
development process, and assert their will over other members of the federal family.

The sad part is that this is essentially a “taking” with'no public benefit; particularly
when you consider the big picture all the dredge and fall permts combined have little
or no impact on the quality of the nations’ waters when compared to floods, hurricanes,
fires, agricultural pesticides/fertilizers runoff, etc.

George, please do not pass this on and probably best to delete entirely... Thank you for
the freedom to speak openly.

Kelly House

El Dorado Holdings, Inc.

426 N. 44th Street, Sult? 100
Phoenix, AZ 85008

602 -GN (office)

c02- NI (cax)

602- D (cell)

This e-mail, and any attachment(s), is intended only for the person or entity to which it
1s addressed and may contain information that is privileged, confidential or otherwise
protected from disclosure. Dissemination, distribution or copying of this e-mail or the
information herein by anyone other than the intended recipient, or an employee or agent
responsible for delivering the message to the intended recipient, 1s prohibited. If you
have received this e-mail in error, please destroy the original message and all copies.

_Full text below:

"p federal agency has ruled that the Santa Cruz River is "navigable," a
decision that could strengthen the regulation of development and
pollution discharges into the waterway.

Advertisement

Rosemont Mine opponents believe the determination could pose a major
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McGlynn, Kathleen A Ms ASA(CW)

From: Schmauder, Craig R Mr OGC

Sent: * Monday, June 30, 2008 4.52 PM

To: Woodley, John P'Jr Mr ASA(CW)

Ce: Duniop, George Mr ASA(CW), Donovan, Michael J COL ASA(CW), McGlynn, Kathieen A Ms
ASA(CW), Darden, Etwyn Mr ASA(CW)

Subject: Santa Cruz TNW Determination

Mr. Woodley, just a quick note to advise you that your policy direction to rescind the LA
District's Santa Cruz TNW determination has been set in motion. Mr. Dunlop sent an email,
to and discussed the matter with Steve Stockton and he is working it now. I have
discussed the matter with Corps HQ and Division Counsel. I will advise soonest when the
rescission is completed. I have informed the Corps that your policy direction was to
rescind the determination immediately. ’

v/r, Craig

Craig R. Schmauder (SES)

Deputy General Counsel

(Installations, Environment & Civil Works)

NOTICE: This message may contain information protected by the attorney-client, attorney
work-product, deliberative-process, or other privilege. Do not disseminate without the
approval of the Office of the General Counsel, Department of the Army. If you have
received this message in error, please notify the sender immediately by telephone and

delete this message.
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Hannon, James R MVD

From: Moyer, Jennifer A HQ02

Sent: Monday, June 30, 2008 8:18 PM

To: Hannon, James RMVD - -

Subject: Re: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)
Hi Jim,

I was aware of Mr. Woodley's displeasure with this determination following a meeting he
had with a representative of the Homebuilders Association, per a heads-up from Chip Smith.
I had a conversation with the Regulatory Chief there, letting him know that Mr. Woodley
planned to look into this matter about two weeks ago and haven't heard anything else until
today. Prior to Chip's call and my subsequent call to the District, I was not engaged in
any discussions on the Santa Cruz. I will ask Russ Kaiser if he was in contact as he is
the primary POC for TNWs; it is possible that Mark Sudol was the POC that COL Magness

references.

It is my understanding that Chip supporfed the District's call but was unable to pursuade
Mr. Woodley otherwise. This matter at issue in this case is at the crux of our
discussions on determining traditional navigable waters.

I would be pleased to provide you with further background (there is a bit of a backstory)
if you'd like. I'm in meetings in Fort Worth from 8:30-3:00 central tomorrow, and then

I'1ll be catching a flight back to DC.

Jennifer

===—- Original Message -----

From: Hannon, James R MVD

To: Moyer, Jennifer A HQO2

Cc: Lang, Lawrence A HQ02

Sent: Mon Jun 30 17:02:54 2008

Subject: FW: Santa_Cruz River TNW Determination (UNCLASSIFIED)

Jeﬁnifar,

COL Magness note mentions Reg HQ involvement as well as other Districts in coming to this
decision.

Who was primary lead here?

Thanks,
Jim

—=—--0Original Message-----

From: Magness, Thomas H COL SPL

Sent: Monday, June 30, 2008 4:53 PM

To: Stockton, Steven L HQ02 )
Cc: McMahon, John R BG SPD; Lang, Lawrence A HQO02; Benavides,_Ada HQRO2; Moyer, Jennifer A

HQO02; Hannon, James R MVD
Subject: RE: Santa Cruz_River TNW Determination (UNCLASSIFIED)

Sir

Here are a few points en this:

-- We have-a backlog of nearly 400 JDs in the LA District. We are getting crushed under
the weight of these post-Rapanos decisions. We cannot determine jurisdiction without

- first identifying the nearest downstream TNW. This decision in Arizona was to determine

the nearest TNW to support some of the pending JDs. We made these TNW calls on the Gila
River and are now moving forward to look at associated JDs while similarly moving out on

examinations of other rivers.
) 1
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McMahon, John R BG SPD

From: Magness, Thomas H COL SPL

Sent: Monday, June 30, 2008 12:556 PM

To: McMahon, John R BG SPD

Subject: RE: SPL Santa Cruz River TNW Determination - OASA(CW) Asking for Rescission
Sir

Unfortunate. We have to move forward. As sent to you yesterday, we have a
backlog of nearly 400 JDs and have to make some decisions. We can't make
JDs without identifying the nearest downstream TNW. TNWs do not identify
themselves! It is a function of water quantity, i.e. where is there
sufficient flow to support navigation. Recinding our decision destroys the
credibility of field commanders to make these calls and seriously slows '
this already cumbersome process. Unfortunate...but I respect the role of
those who might push for this recission. I will continue to monitor the
net while we continue to press forward.

Tom Magness

PS -- I absolutely reject the notion that we were pressured by EPA to make
this decision. Totally untrue. » :

Thomas H. Magness

COL, US Army

District Commander

Los Angeles District, US Army Corps of Engineers
(w) 213. '

(c) 213. R

————— Original Message-----

From: McMahon, John R BG SPD

Sent: Monday, June 30, 2008 12:44 PM

To: Magness, Thomas H COL SPL -

Subject: Fw: SPL Santa Cruz River TNW Determination - OASA(CW) Asking for
Rescission

Tom:
Fysa--note the close hold nature. More to follow.

R/JRM

John R. McMahon
BG, USA
Commander, South Pacific Division

415-A (W)
R

o . S S G S U TR G S N S S S S e G o=

Sent from my BlackBerry Wireless Device

————— Original Message -----
From: Pike, Lloyd D HQO02
To: Wilson, John M HQO2

T&IHOGR4-7AUG08-00004864



Troxel, Tiffany A SPL

From: . Blaine, Marjorie E SPL
Sent: ' . Monday, June 30, 2008 5:43 PM
To: Troxel, Tiffany A SPL
Cc: . Minch, Lawrence N SPL
Subject: RE: Valencia Wash
Importance: High
. June 16. :

Since I think the reason Virginia is involved in this has something to do with Pima County, you need to know that the
reason the County does not want the S.C. River to be a TNW (and Greg Sante the Environmental Manager for P.C.
Dept of Transportation TOLD me this directly) is because if it is, then they felt that most of the washes in Pima
County which flow into it (directly or indirectly) would probably have a SN and be regulated under Sec 404, and
hence, Sec 402. They do not want the State to regulate them under Sec 402 because the State recently tald them
that they have to implement stormwater improvements which will cost them $30 million. The County felt that
whatever we determined, the State would have to agree with in terms of regulatory authority. Not true....we hada
meeting with ADEQ a couple of weeks ago and they were adamant that Rapanos only applies to 404 and until a court
proves otherwise, they were going to stick to their guns but the County disagrees and says “no 404, no 402, no $30
million”. So the battle is not really over 404, it's over the County having to spend money to make the stormwater

improvements,

On the other hand, the County has been wanting us to regulate Davidson Canyon which is a trib to Cienega Creek
which becomes the Pantano Wash, trib to the Rillito River, trib to the S.C. River just downstream of where Reach B
starts. Davidson Canyon has recently been nominated by the State to be an "outstanding water” but the
determination on that is not final. Augusta Mining wants to build the Rosemont Mine which would virtually destroy
Davidson Canyon. The County has come out quite vehemently as being opposed to it and wants to be a cooperating
agency on the Forest Service EIS. They feel that our involvement will further their efforts to defeat this project.

You must stress to Mr. Woodley the unbelievable consequences to water quality which would occur if the TNW
determination is overturned. On the "Q" drive in the same place as the report, you will see several photos of tribs
to Reach B. Many of them still had flowing water in April when we had not had any rainfall in six weeks. I drove by
one of them yesterday and it STILL has a small amount of flowing water (that would be The one in photo 723--BTW,
there isa phofo log after the photos). .

Let me know if there is ANYTHING I can do to help.

Marjorie

From: Troxel, Tiffany A SPL

Sent: Monday, June 30, 2008 5:29 PM
To: Blaine, Marjorie E SPL
Subject: Valenda Wash

When did you send the approved JD to Pima County?

Tiffany A. Troxel
Office of Counsel
U.S. Army Corps of Englneers

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INEORMATION ACT, 5§ USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.
T&IHOGR4-7AUG08-00001277



FOR COMMITTEE REVIEW - COPY 2, PAGE 94

Troxel, Tiffany A SPL

From: Minch, Lawrence N SPL

Sent: Monday, June 30, 2008 1:31 PM
To: . Magness, Thomas H COL SPL
Cc: Troxel, Tiffany A SPL

Subject: Santa Cruz TNW

I understand that Steve Stockton has ésked for your views about a proposal fo suspend the Santa Cruz River TNW
determination. This appears to be occurring in response to lobbying efforts by the attorneys for the big developers.
Please talk with me and Tiffany before responding to him. | am very concerned about this politicization of the Regulatory
process. :

Lawrence N. Minch
District Counsel
Los Angeles Disfrict
US Army Corps of Engineers
Tel. (213) GED
- Fax (213)

Attomey Work Product . b
Attomey-Client Privileged Communication

.

A !
FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD.5400.7-R.
EAD ACCINIAL HIOE ARV TRIHOGR?2-7Al K3NR-NNNNRR1 A



McMahon, John R BG ‘SPD

From: Magness, Thomas H COL SPL

Sent: Tuesday, July 01, 2008 5:50 AM

To: McMahon, John R BG SPD

Subject: Fw: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)
Sir

I need your help on this one. I have been given nothing as to the basis of
this decision. My sentiment is that this is politics. This can send shock
* waves through our program. Thanks.

V/R

Tom Magness

Thomas H. Magness

COL, US Army

Commander, Los Angeles District
US Army Corps of Engineers

(w) 213. ol

(c) 213 .y

----- Original Message-----

From: Stockton, Steven L HQO02

To: Benavides, Ada HQ02; Moyer, Jennifer A HQO02; Pike, Lloyd D HQO2

CC: McMahon, John R BG SPD; Lang, Lawrence A HQ02; Hannon, James R MVD;
Magness, Thomas H COL SPL; Kuz, Annette B SPD; Stockdale, Earl H HQO02
Sent: Tue Jul 01 05:02:08 2008 .

Subject: RE: Santa_Cruz River_ TNW_Determination (UNCLASSIFIED)

Ada/Lloyd/Jennifer,

I understand that there is a meeting at 1000 this morning with Regulatory
and Counsel. ASA(CW) would like us to rescind this determination and I need
to get back to him today with a way ahead. Please let me know outcome of
meeting at 1000 so I can get back to him.

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202) S

(Cell) (202) nanEREND

————— Original Message-----

From: Magness, Thomas H COL SPL

Sent: Monday, June 30, 2008 4:53 PM

To: Stockton, Steven L HQO2

Cc: McMahon, John R BG SPD; Lang, Lawrence A HQO02; Benavides, Ada HQ02;
Moyer, Jennifer A HQ02; Hannon, James R MVD ' '
Subject: RE: Santa_Cruz_River TNW_Determination (UNCLASSIFIED)

1
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Cc: Kuz, Annette B SPD; McMahon, John R BG SPD

Sent: Mon Jun 30 12:34:18 2008 ’

Subject: RE: SPL Santa Cruz River TNW Determination - OASA(CW) Asking for
Rescission

ATTORNEY WORK PRODUCT-DO NOT COPY, RELEASE OR RETRANSMIT
FYI. Close hold please---just wanted you to be aware of the potential.

----- Original Message--—--

From: Wilson, John M HQO2

Sent: Monday, June 30, 2008 2:02 PM

To: Stockdale, Earl H HQO02; Pike, Lloyd D HQO2; Wood, Lance D HQO02;
steffen, Phillip J HQO02; Cohen, Martin R HQO02; Inkelas, Daniel HQ02
Subject: SPL Santa Cruz River TNW Determination - OARSA(CW) Asking for
Rescission

Sirs,

Craig has been in touch with me today regarding the LR District's CHWA
Traditional Navigable Water determination for two reaches of the Santa Cruz
River in Arizona. Sec. Woodley would like to have the determination
rescinded while it is reviewed further at the HQ/OASA(CW) level. I am
collecting information on the river and the determination as well as a
summary of the law addressing CWA TNW determinations to brief Craig in the
next few days.

Lance and I briefed the Chief Counsel on this issue a few weeks ago and
advised him that while this was on the outer limit of what could be called
a CHWA TNW, the determination did have support in case law and was inline
with the TNW determinations being made by EPA for other waterbodies.

Craig is currently determining what the mechanics will.be for the
rescission, but I wanted to make sure you were aware that this way underway
and that it is currently Sec. Woodley's intent to have the decision
withdrawn, at least temporarily. I made sure that Craig knew that EPA had
applied pressure on SPL_to make this determination and that there would
likely be some fallout from their Office of Water if the rescission occurs.
Also, there is a pending CWA enforcement action on the Santa Cruz River
{but on a different wreach" - not one addressed by this TNW dqtermination).

Thanks,
Max

Max Wilson

Assistant Counsel ,

Environmental Law and Regulatory Programs
Office of the Chief Courisel

U.S. Army Corps of Engineers
Ph. 202—&

ATTORNEY WORK PRODUCT
ATTORNEY CLIENT PRIVILEGE

. 2
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FOR COMMITTEE REVIEW - COPY 2, PAGE 10

Kuz, Annette B SPD

From: i Kuz, Annette B SPD

Sent: . Tuesday, July 01, 2008 11:22 AM

To: Chariton, Mark C SPD; Eakle, Wade L SPD; McAndrew, Maureen A SPD
Subject: Santa Cruz TNW

FOR YOUR EYES ONLY -

So BG McMahon just called. | gave him a rough summary of the call. | advised him to call Mr. Stockton and seek
assistance relative to the programmatic impacts related to putting decisions derived from the TNW in a holding pattern.
He was going to do that. Also he'll followup with Col. M. )

Col. M called me as well and voiced his concern relative to a record that doesn't contain a rationale based on science in
the event the Secretary issues a recission.

We'll see what happens next. VR
Annette B. Kuz

Assistant Chief Counsel/Division Counsel
USACE South Pacific Division

1455 Market St. Ste 2084
San Francisco, CA 84103

W —

fax(415

cell(415) D

Attorney-Client Privileged Communicatien/Atiomey WerkProduct

No Release under FOIA
No Forwanrding outside of USACE/Army
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FOR COMMITTEE REVIEW - COPY 2, PAGE 13

Kuz, Annette B SPD

From: Kuz, Annette B SPD

Sent: Tuesday, July 01, 2008 1:35 PM

To: Pike, Lioyd D HQO2; Stockdale, Earl H HQ02
Subject: RE: Santa Cruz River TNW designation

Just a heads up. Colonel Magness called me and identified having something in the file
documenting where we're headed with all of this. He specifically noted having concerns
relative to receiving a foia and the documentation related to Mr. Woodley's recent meeting
with developers and their representative Virginia Albrecht. 1I anticipate that both he and
BG McMahon will be asking for programmatic assistance related to working the regqulatery

matters that will be further backlogged.

Lloyd, thanks much for your masterful representation of advocating for an informal
suspension. That was hugely helpful. VR

Annette B. Kuz
Assistant Chief Counsel/Division Counsel USACE South Pacific Division

1455 Market St. Ste. 2084
San Francisco, CA 94103
(415) SN

fax(415)

cell (415
Attorney-Client Privileged Communication/Attorney WorkProduct No Release under FOIA No

Forwarding outside of USACE/Army

----- Original Message-----

From: Pike, Lloyd D HQO2

Sent: Tuesday, July 01, 2008 1:02 PM

To: Stockton, Steven L HQ02; Stockdale, Earl H HQ02; Hannon, James R MVD

Cc: Cohen, Martin R HQ02; Kuz, Annette B SPD; Wood, Lance D HQO02; Wilson, John M HQ02;

Minch, Lawrence N SPL
Subject: RE: Santa Cruz River TNW designation

ATTORNEY WORK PRODUCT-DO NOT COPY, RELEASE OR RETRANSMIT

Craig called with word that Mr. Woodley has accepted the recommendation that we proceed
with an "informal suspension®.

It would be good if you, Steve, would speak to Mr. Woodley or George to confirm that we
will ask LA District to pull the jurisdictional determination from their web site but take
no further action pending the review of the facts and law by Mr. Woodley and OGC. I -
understand that Mr. Woodley may have further guidance as to how he would like JD's in
similar situations to be reviewed before final determination. Finally, Martin can convey
this to DOJ. I assume that the EPA coordination will continue to be at the district or

regional level. Thanks.

----- Original Message-----
From: Hannon, James R MVD
Sent: Tuesday, July 01, 2008 1:48 PM

To: Stockton, Steven L HQO02
Cc: Lang, Lawrence A HQ02; Moyer, Jennifer A HQ02; Pike, Lloyd D HQ02; Cohen, Martin R

HQO02; Wood, Lance D HQ02; Olson, David B HQ02
Subject: FW: Santa Cruz River TNW designation

Steve,

The following is a summary of today's meeting with Army OGC, Corps Counsel, DOJ, and the
Operations/Regulatory CoP(included HQ/Division/District staff).
' 1

¢
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Troxel, Tiffany A SPL

From: Minch, Lawrence N SPL

Sent: Tuesday, July 01, 2008 1:28 PM

To: Magness, Thomas H COL SPL

Cc: ) Troxel, Tiffany A SPL :

Subject: . RE: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)

Tiffany’and | participated in the conference call at 7 am this morning and did our best to defend the positions SPL has -
taken without being obstructionist. The call was primarily counsel, including the DOJ attorneys responsible for the DOJ
enforcement case, although there were some Regulatory personnel on the fine at HQ.

Craig Schmauder from Army OGC was present. He is the chief legal adyisor to Mr. Woodley. (Craig is also the former
Deputy Chief Counsel of USACE and was acting Chief Counsel at the time Eari Stockdale was selected for the post.)
Craig is going to be speaking with Mr. Woodley later today and outline for him the legal options. .

Tiffany and | did cur best to defend the TNW determinations that SPL has made and to counter misinformation about the
Santa Cruz River that the lobbyists at obviously planted. We fried, however, to be constructive and factual in our
comments and avoid argument. For example, Mr. Woodley is apparently under the impression that the stretch of the
Santa Cruz that we have found to be @ TNW is dry much of the year and that, when it contains water, it is unsafe for
boating. We explained that our deferminations were based on gage data which showed water year round, generally ata
depth that would allow a small boat or kayak to float. | also explained the controversy conceming the LA River and how it
relates fo the. Santa Cruz TNW determinations.

The realistic options discussed, given Mr. Woodley's preliminary views, ranged from (1) a request that the District )
informally suspend making further TNW determinations, or JDs dependent on TNW delerminations, for a specified period
of time (probably 30 days) to allow ASA review of the policy issues re the TNW determinations to (2) revocation of the
TNW determinations. §

While | was writing this, | received a message from thie CEC( informing me that Mr. Woodley has accepted the
recommendation that we proceed with an "informal suspension”. In terms of the options on the table, this is the option that
most USACE counsel would prefer. The exact details of how the suspension will work still need to be ironed out, but it will -
definitely require that we pull the current information about the Santa Cruz TNW determination from our web page and

hold off on taking action on TNW determinations any further reaches of the Santa Cruz, the Gila, or any other river if the
determination would be based on susceptibility to navigation.

——--Original Message—-

From: Magness, Thomas H COL SPL

Sent: Tuesday, July 01, 2008 5:43 AM 5

To: Minch, Lawrence N SPL; Moore, Brian M SPL; Castanon, David J SPL
Subject: Fw: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)

Its getting interesting. Please clear your calendars to make this meeting.
Thomas H. Magness -

COL, US Army '

Commander, Los Angeles District

US Army Corps of Engineers
(w).213.&'
(c) 213

—-QOriginal Message——

From: Stockton, Steven L HQ02

To: Benavides, Ada HQ02; Moyer, Jennifer A HQ02; Pike, Lloyd D HQ02

CC: McMahon, John R BG SPD; Lang, Lawrence A HQ02; Hannon, James R MVD; Magness, Thomas H COL SPL; Kuz,
Annette B SPD; Stockdale, Earl H HQ02 -

Sent: Tue Jul 01 05:02:08 2008 . I

Subject: RE: Santa_Cruz_River_TNW_Determination (UNCLASSIFIED)

1

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R. .
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W% d, Lance D HQ02 e

From: Kapaun, Michael J CPT HQ02

Sent: Thursday, July 03, 2008 3:08 PM

To: Wood, Lance D HQ02

Subject: RE: Requested summery regarding Santa Cruz River matter-
Thanks Lance,

I think that I can format this accordingly and I believe that it provides enough detail
for MG Riley to be kept informed about the recent developments.

Best Regards,

Mike

----- Original Message-----

Prom: Wood, Lance D HQ02

Sent: Thursday, July 03, 2008 2:53 PM
To: Kapaun, Michael J CPT HQO2 .
Cc: Pike, Lloyd D HQO2; Wilson, John M HQ02; Wood, Lance D HQO2
Subject: Requested summary regarding Santa Cruz River matter

(Mike,

I hope these paragraphs are what you need. If not; please tell me and I will make
changes. Also, please put this in proper form for your purposes, or tell me how to do
that. Thank you. Lance)

"Recently ASA(CW) J.P. Woodley wae advised by a private sector attormey that the Corps Los
Angeles District had improperly designated two reaches of the Santa Cruz River in Arizona
as navigable-in-fact "traditional navigable waters" (TNWs) for purposes of asserting
jurisdiction under the Clean Water Act (cwa) (moxe specifically, under Appendix D of the
EPA/Army CWA-Rapanos case guidance). Subseguently, Mr. Woodley decided to undertake a 60-
day review of that L.A. District decision, and requested that the District suspend certain
administrative actions during that 60-day review period.

Consequently, this week the Corps’ Los Angeles District (“SPL*), the South Pacific
pivision (SPD), and Corps Headquarters (HQs) agreed that during the 60-day review period
SPL will suspend any pending TRW determinatione and all approved jurisdictional
determinations (approved JDs) that would require “significant nexus determinations” based
on the recent TNW determination for the two segments of the Santa Cruz River. Also until
completion of the policy review, SPL has remcved from its website the subject TNW
determination for the two segments of the Santa Cruz River and any approved JD's that
incorporated or used the Santa Cruz TNW determination as part of the JD analysis.

The Corps stands ready to assist the OASA(CW) in any way we can to facilitate the review."

POC: Lancé D. Wood
Aspistant Chief Counsel .
Environmental Law and Regulatory Programs U.S. Army Corps of Engineers

(202)

T&IHOGR-7AUG08-00001761
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McGlynn, Kathleen A Ms ASA(CW)

From: Woodley, John P Jr Mr ASA(CW)
Sent: Thursday, July 03, 2008 11 58 AM
To: 'Steven L Stockio

Subject: Re Santa Cruz TNW

Steve--thank you very much. I doubt we will need 60 days.

Best,
J P Woodley

----- Original Message -----

From: Stockton, Steven L HQO0Z <

To: Dunlop, George Mr ASA(CW); Woodley, John P Jr Mr BASA(CW)

Cc: Pike, Lloyd D HQO02 _@usace.army.mib; Wood, Lance D HQO02 )
usace.army.mil>; Stockdale, Earl H HQ02 <R ¢ vsace . aTmy . mil>;

Benavides, Ada HQ02 <\ @SN vsace.army.mil>; McMahon, John R BG SPD
us.army.m1l>; Charlton, Mark C SPD < u s ace . army . M1l>;

Magness, Thomas H COL SPL <$"—=°usace.army.mil>; .Moore, Brian M SPL

<N usace . army .mil>; Hannon, James R MVD < RN usace . army . m11>;

Morrison, Linda A Ms ASA(CW); Moyer, Jennifer A HO02 <ui e s ce . army . mil>;

Riley, Don T MG HQO2 wMG@usace.army.miln Smith, Chip R Mr ASA(CW)

Sent: Thu Jul 03 11:44:19 2008 ’

Subject: Santa Cruz TNW

(¥

Mr Woodley and Mr Dunlop,

, This note confirms the acknowledgement by the Coxps' Los Angeles District ("SPL"),
the South Pacific Division (SPD}, Coxps Headguarters (HOs), and the OASA(CW) that the
ORSA (CW) and the Army OGC will conduct a 60-day review of SPL's recent determination that
two segments of the Santa Cruz River, AZ, are "traditional navigable waters" (TNWS)[
During this review period SPL will suspend any pending TNW determinations and all approved
jurisdictional determinations (approved JDs) that would requaire *significant nexus
determinations" based on the recent TNW determination for the two segments of the Santa
Cruz River. Also until completion of the polacy review, SPL has removed from its website
the subject TNW determination for the two segments of the Santa Cruz River and any
approved JD's that incorporated or used the Santa Cruz TNW determination as paxrt of the JD

analyszis.

We are ready to assist your office in any way we can to facilitate your review.

VR,
Steve

Steven L. Stockton, P.E., SES
© Director Civil Works, USACE
(W) (202)
(Cell) (202) ibmEEDP )

o OFRU. 1GE DY

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF

INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.
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Riley, Don T MG HQ02

From: Stockton, Steven L HQ02

Sent: - Thursday, July 03, 2008 12:31 PM

To: ' Riley, Don T MG HQO2 .
Subject: RE: Santa Cruz TNW

Not sure who brought it to ASA(CW)'s attention. I suspect one of the Arizona developers
(Douglas Ranch). I think SPL has done a pretty good job with the TNW analysis given the
vagaries of the Carabell - Rapanos decision. (Note from Tom Magness below.) I have spoken
with both John McMahon and Tom. My guess is that EPA will support this TNW determination
and want it to go even further. At the end of the day I expect the district determination
will be upheld unless George and JP can convince EPA this has goné too far.

Steve

Steven L. Stockton, P.E., SES
-Director Civil Works, USACE
(W) (202) EEEE»

(Cell) (202) T T

----- Original Message-----

From: Magness, Thomas H COL SPL

Sent: Monday, June 30, 2008 4:53 PM

To: Stockton, Steven L HQO02 .

Ce: McMahen, John R BG SPD; Lang, Lawrence A HQO2; Benavides, Ada HQ02; Moyer, Jennifer A

HQ02; Hannon, James R MVD .
Subject: RE: santa_pruz_River_TNW_Determination {UNCLASSIFIED)

Sir
Here are a few points on this:

-- We have a backlog of nearly 400 JDs in the LA District. We are getting crushed under
the weight of these post-Rapanos decisions. We cannot determine jurisdiction without

first identifying the nearest downstream TNW. This decision in Arizona was to determine
the nearest TNW to support some of the pending JDs. We made these TNW calls on the Gila
River and are now moving forward to look at associated JDs while similarly moving out on

examinations of other rivers.

-~ While Juridsiction is a complicated measure of chemical, biolbgical, and physical
impacts, the TNW determination is mostly a function of water quantity. In other words,
does the water body have sufficient flow to support navigation? I am confident that we

had the evidence and data  to support this case.

—- On the Gila River, we identified two reaches with sufficient flow to support
navigation. We deployed scientists to verify, looked at recent and historical flow data,
and collected photographic evidence to verify these conditionms.

-= In making this decision, we have stayed in contact with HQ Regulatory folks and with
other districts making similar decisions, especially here in the West. The flow in these
reaches is sufficient year-round to support our navigability decision. While it is
mostly, but not exclusively, effluent from a wastewater treatment plant, we believe that
case law does allow for this source in decisions of navigability. ,

-- While not a factor in this decision, without this TNW, the closest TNW may be the
Colorado River, several hundred miles away. Using the CR as a basis for JDs would likely
mean that we would lose most of our jurisdiction in the state.’ I do not believe this was
the intent of the Rapanos decision, even under the most conservative interpretations.

As you know sir, we are pinched on both ends on this. In California, we are taking heat
from environmental groups who did not think we made enough of the LA River as a TNW. 1In
Arizona, we are hearing from developers who don't agree with what we have called TNWs.

1
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INFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAY APPLY. SEE DOD 5400.7-R.

L3

Domurat, Gaorga W SPD

From: Blalne, Merjorie E SPL

Sent: Monday, July 07, 2008 9:40 AM

To: Eakle, Wade L SPD; Castanon, David J SPL

Ce: Cohen, Mark D SPL; Lester, Cynthia J SPL; Domurat, George W SPD; Chariton, Mark C SPD
Subject: RE: TNWs/JDs in Arizona

Wade

Please let me know of anything additional you think you need. I just did aset of 3 slides for Colonel Magness (with
Mark Cohen's assistance and Aaren's review) so if you'd like those, pls. let me know.

Marjorie

Froms: Eakle, Wade L SPD

Sent: Monday, July 07, 2008 6:46 AM

To: Castanon, David J SPL ‘

Ce: Cohen, Mark D SPL; Blaine, Manjorie E SPL; Lester, Cynthia J SPL; Domurat, George W SPD; Chariton, Mark C SPD

Subject: RE: TNWSs/JDs in Anzona
Thanks Dave,

| saw the package, it was very well documented. If 1 hear anymore from the Commander or others here, I'l let you know. )

Wade

From: Castanon, Dawid J SPL

Sent: Sunday, July 06, 2008 10:18 PM

To: Eakle, Wade L SPD

Cc: Cohen, Mark D SPL; Blaine, Marjorie E SPL, Lester, Cyntfua J SPL
Subject: RE: TNWs/JDs in Anzona

Wade,

| was out last week and am just now catching up on all this email traffic about the Santa Cruz River TNW determination
As for General McMahan's email below, | can attest to the extensive amount of information that was part of our TNW
determination. We had a lot of hydrological info, histoncal info, maps, etc  We also sentup to HQ and Chip Smith other
associated info (photos, power points, efc) Upon review, he did agree with us, but apparently Woodley still was not
satisfied Marjone Blane is the PM on this. Letus know if you think there 1s anything more we need to provide

Marjorie, perhaps you car send Wade the same package we sent to Chip

Thanks,
 Dave
From: Eakle, Wade L SPD
Sent: Wednesday, July 02, 2008 8:50 AM
To: Castanon, David 3 SPL

Cc: Lester, Cynthua J SPL; Durham, Mafk SPL: Allen, Aaron O SPL; McLaughin, Kimberly S HQO2; Domurat, George W SPD
Subject FW: TNWs/IDs in Anzona .

FYSA
From: McMahon, John R BG SPD
Sent: Wednesday, July 02, 2008 8:45 AM

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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To: Stockton, Steven L HQ02

Ce: Benawides, Ada HQO2; Magness, Thomas H COL SPL; Kuz, Annette B SPD; Charlton, Mark C SPD; Eakie, Wade L SPD, Constantaras,
Andrew SPD; Riley, Don T MG HQO2; Pike, Lioyd D HQ02

Subject: TNWs/IDs in Anzona ’

Steve:

Believe we (SPD) should help ASACW et al see the ground truth picture in AZ as they deliberate on
these TNW/JD questions. How do we inject this ground truth into the mix--with maps, watershed
analyses, flows, etc? Will need a few weeks to pull such a picture together but believe it would be
worthwhile. Please advise.

Thanks.

VR, John

John R. McMahon

BG, USA

Commander, South Pacific Division
U.S. Army Corps of Engineers

415 9D (Office)

415 SR (FAX)

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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S

Constantaras, Andrew SPD

From: Eakle, Wade L SPD
Sent: Friday, July 18, 2008 3:50 PM
To: McMahon, John R BG SPD
Ce: Ergtéon Mark C SPD; Constantaras, Andrew SPD; Kuz, Annette B SPD; McAllister, Victoria
Subject: FW-: Internal Talking Points on SCR TNW
Attachments: SCR TNW Talking Points for July 20 ASA Visit.doc
T 8t
B
SCR TNW Talking

Points for Jul.- by 5 McMahon,

Per your request, please find attached internal and external talking points.

Respectfully,
Wade Eakle

--—Original Message—-—

From: Castanon, David J SPL-

Sent: Friday, July 18, 2008 3:46 PM

To: Eakle, Wade L SPD

Subject: FW: Internal Talking Points on SCR TNW

FYI

-——-Original Message—

From: Cohen, Mark D SPL

Sent: Thursday, July 17, 2008 3:52 PM

To: Magness, Thomas H COL SPL

Ce: Castanon, David JSPL

Subject: Internal Talking Points on SCR TNW

Sir,

Attached are the internal talking points Dave created per our meeting with Division last week (note that the
external talking points we had previously written are also attached). They have been coordinated within
Regulatory and Counsel and they are now final. As well, Reg and Counsel met extensively today to discuss

strategy for our onsite meeting next week. We're ready to go!

Thanks.
Mark

---—-Original Message——

T&IHOGR4-7AUG08-00005104



From: Magness, Thomas H COL SPL

Sent: Thursday, July 17, 2008 8:53 AM

To: Cohen, Mark D SPL

Subject: Re: Draft Internal Talking Points on SCR TNW

Mark. Please coordinate asap. I need to go final and share with others. Thanks.

Thomas H. Magness

COL, US Army

Commander, Los Angeles District
US Army Corps of Engineers

w) 213

(©) 213 N

---—-Original Message-—-

From: Cohen, Mark D SPL

To: Magness, Thomas H COL SPL

CC: Minch, Lawrence N SPL; Castanon, David J SPL

Sent: Thu Jul 17 08:47:19 2008 .
Subject: Draft Internal Talking Points on SCR TNW

Sir,

Please see attached, talking points (internal/external), as we discussed. I have cc'd Larry, as I do not yet think
he's had a chance to review these. If you need me to revise, please let me know.

Thanks,
Mark

<<SCR TNW Talking Points for July 20 ASA Visit (2).doc>>
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INTERNAL TALKING POINTS
ASA/OGC/HQUSACE POLICY REVIEW
OF THE
| SANTA CRUZ RIVER, AZ
TRADITIONAL NAVIGABLE WATER DETERMINATION

1._Purpose of Field Tour and Briefing: We eppreciate the opportunity to provide ASA,
OGC, and HQUSACE a tour of the two Santa Cruz River TNW reaches and to present
and discuss information used by the District fo inform the TNW determination. We plan
to cover the factual information in depth and to address the policy and legal aspects of the
determination. By the end of this visit, we would like to understand whether there are

* any outstanding issues, concerns or unanswered questions on the part of the national
review team so that we may have an opportunity to provide any follow up information or
analysis.

2. Basis of 23 May 08 TNW Determination: District put forth enormous effort to
collect/analyze scientific/engineering data and in evaluating it against existing national
joint Army/EPA TNW guidance. Sources included USGS, academia, historians, etc.
Two segments of the river were found to be navigable-in-fact based on standards and
factors used by the federal courts. Those factors included the presence of physical
capacity for navigation, public accessibility, and the potential for future navigation
involving commercial activity and future interstate commerce. These same factors are
used in prior joint memos from HQUSACE and HQ EPA for Rapanos JDs from other
districts that had been elevated.

izations o anta Cruz River Flows: Some parties have
mischaracterized the designated TNW segments as only having flows deriving from
sewage effluent, This is incorrect, natural flows exist in these reaches in addition to
discharges of secondary treated waste water (on which state water quality regulations
allow partial body contact which includes such activities as wading or boating). This
region experiences two rainy seasons: November through February as well as the summer
monsoons between July and September, with frequent rain falls in October. At the
studied stream gauges, daily mean flow varied between 5 and 637 cfs at Study Reach A
and 11 and 863 cfs at Study Reach B, and the annual peak flows were at or above 1000
cfs in most years. These flows result in the navigable conditions approximately 8-9
months out of the year. '

4. Interagency Coordination and Relationships: SPL coordinated with other state and
federal agencies (AZ Dept. Environmental Quality, EPA Region 9, DOJ) prior to making
the TNW determination. The current uncertainty regarding the determination and the
potential implications of the national level policy review are straining our local and
agency relationships and is causing confusion to a wide range of interests in other

Pre-decisional and advisory material only. Not for public release.
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watersheds around the state. Consultation with affected agencies/parties by those
involved in the national policy review should be considered 50 as not to damage these

relationships.

5, Policy Review Timeline: It is important that this policy review be completed as soon
as possible, Extending the review to 60-days or more will exacerbate the backlog of
pending jurisdictional determinations (currently at 400) in the Los Angeles District. This
delay is also contributing added stress to the regulatory program staff members, who are
the first line agency representatives to the public. For all concerned, this matter needs to

be decided as soon as possible.

6. External Communication Issues: It is our understanding that HQUSACE and ASA
will respond to the two recent congressional inquiries sent to ASA from Representatives
Grijalva and Giffords. For media inquiries, SPL has developed talking points to ensure
dissemination of a consistent message (see attached).

Pre-decisional and advisory material only. Not for public release.
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FOR OFFICIAL USE ONLY
Schmauder, Craig R Mr OGC

From: _ Smith, Chip R Mr ASA(CW)

Sent: Thursday, July 17, 2008 4 19 PM

To: Schmauder, Craig R Mr OGC, Donovan, Michael J COL ASA(CW); Dunlop, George Mr
ASA(CW) : '

Cc: McGlynn, Kathleen A Ms ASA(CW)

Subject: RE Grumbles_draft_Santa_Cruz_17Jul08 (DO NOT FORWARD)

Importance: Low

concur

----- Original Message-----

From: Schmauder, Craig R Mr OGC

Sent: Thursday, July 17, 2008 4:17 PM

To: Donovan, Michael J COL ASA(CW); Dunlop, George Mr ASA(CW)
Cc: Smith, Chip R Mr ASA(CW); McGlynn, Kathleen A Ms ASA (CW)
Subject: RE: Grumbles draft_Santa Cruz_ 17Jul08 (DO NOT FORWARD)

No issues other than avoiding EPA driven delay in the review process. We are on a fast
moving train per direction from Mr. Woodley. .

v/r, Craig

Craig R. Schmauder (SES)

Deputy General Counsel

(Installations, Environment & Civil Works)

NOTICE: This message may contain information protected by the attormey-client, attorney
work-product, deliberative-process, Ox other privilege. Do not disseminate without the
approval of the Office of the General Counsel, Department of the Arxrmy. If you have
received this message in error, please notify the sender immediately by telephone and

delete this message.

----- Original Message-----

From: Donovan, Michael J COL ASA(CW)

Sent: Thursday, July 17, 2008 1:43 PM

To: Schmauder, Craig R Mr OGC; Dunlop, George Mr ASA (CW)

Ce: Smith, Chip R Mr ASA(CW); McGlynn, Kathleen A Ms ASA(CW)
Subject: Grumbles draft_Santa_Cxuz_17Jul08 (DO NOT FORWARD)

Importance: High

Gentlemen,

Please note the draft Jletter that recently arrived via fax from Mr. Grumbles.

As -indicated on the fax header sheet, Mr..Grumbles is asking for comments from the
ASA-CW prior to signing the letter. Mr. Woodley should be able to review the draft
letter following his meeting with REP Forbes (approx 1500 hrs).

If you have any issues/concerns I ask that you send them along to LTC Smith and
myself so that we can pass along to Mr. Woodley.

COL Michael Docnovan
X0 ASA-CW

108 Army Pentagon
Room 3E446 FOR OFFICIAL USE Qmﬂg
Washington DC 20310-0108
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FOR OFFICIAL USE ONLY
Schmauder, Craig R Mr 0GC '

From: Peck.G

Sent: Friday, July 18, 2008 4 08 PM

To: Dunlop, George Mr ASA(CW)

Cc: . Smith, Chip R Mr ASA(CW); Schmauder, Craig R Mr OGC
Subject: Re* Santa Cruz (UNCLASSIFIED)

George;

I appreciate the sensitivity and your willingneses to raise this concern.

We will work closely with you to protect deliberative materials by limiting distribution
within EPA to Ben and myself. :

Thanks George.

Greg

Chief of Staff

Office of Water

U.S. Envirommental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

202 -

"Dunlop, George

Mr ASA{CW)"
< ‘ ; To

Gregory Peck/DC/USEPA/US@EPA
cc

07/18/2008 03:11 . vSmith, Chip R Mr ASA(.CW) L
PM < >,
ngchmauder, Craig R Mr OGC"
<

Subject
Santa Cruz (UNCLASSIFIED)

Clasgification: UNCLASSIFIED
Caveats: NONE

Greg:

Mr. Woodley told me that he is very concerned that internal working papers/deliberative
documents marked not for distribution outside the Government on this subject are being
widely distributed and published and seem to be coming from sources within EPA. He is

concerned that the review that the Army has underway would be compromised if this were to
continue, and asked that I convey to you and Ben his intention that the Army not develop

or exchange any documents with anyone at EPA except to you or Ben, or some other person of
known probity, such as Anthony Moore. :

In light of the pending field visit (to which it is our understanding that an EPA regional
representative will accompany the Army team) and Ben's expressed interest in being

© 335
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engaged, he ask me to convey his concerns and intentions.

Best,
GEORGE

===

George S. Dunlop
Principal Deputy Assistant Secretary

Department of the Army .
Office of the Assistant Secretary for Civil Works

3E431 Army Pentagon
(703) =

Classification: UNCLASSIFIED

Caveats: NONE
(See attached file: winmail.dat)
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Schmauder, Craig R Mr OGC

From:
Sent:
To:
Cc:

Subject:

Chip,

FOR OFFICIAL USE ONLY

Stockton, Steven L HQ02 (@@ :

Tuesday. July 29, 2008 8:46 AM )

Smith, Chip R Mr ASA(CW); Morrison, Linda A SAS

Hannon, James R MVD; Stockdale, Earl H HQ02; Wilson, John M HQ02; Wood, Lance D

HQO2; Olson, David B HQ02; Schmauder, Cralg R Mr OGC; Benavides, Ada HQ02; Sudol, '
Mark F IWR, Dunlop, George Mr ASA(CWY); Greer, Jennifer A HQ02, Donovan, Michael J

COL ASA(CW) ’

RE: Santa Cruz TNW

Thanks. Understand. I spoke with Craig earlier this morning. I agree with the approach we
have laid out to apply some disciplined thought and to develop a consensus recommendation.
I am just concerned that Mx Woodley. has formed an opinion based upon incomplete
information and that our job just became that much tougher.

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202) D

(Ccell) (202) gl
m

From: Smith,

————— Original Message-----

Chip R Mr ASA(CH) [mailto:GENEEEEISEN——

Sent: Tuesday, July 29, 2008 B:36 AM
To: Stockton, Steven L HQO0Z; Morrison, Linda A SAS
Ce: Hannon, James R MVD; Stockdale, Earl H HQ02; Wilson, John M HQO02; Wood, Lance D HQO02;

Olson, David

B HQO02; Schmauder, Craig R Mx OGC; Benavides, Ada HQO02; Sudol, Mark F IWR;

Dunlop, George Mr ASA(CW); Greer, Jemnifer A HQD2; Donovan, Michael J COL ASA(CW)

Subject: RE:

Santa Cruz TNW

Importance: Low

Steve:

There has not been a briefing for Mr. Woodley on Santa Cruz. He stopped by Craig and I,
independent of one another, and asked for preliminary thoughts, which we gave him. Each

conversation

was perhaps 5 minutes long. Both Craig and I noted that no determination has

been made and that we were scheduled to meet with the Corps Regulatory and Counsel staff
Wednesday, July 30, to de-brief everyone on our trip, show photos, maps, and data, and
discuss the TNW call. If there is a consensus that the TNW call is not sustainable, then
we will discuss options, like the Santa Cruz River being an RPW oxr non-RPW, or using the
ng(3)" factors. -

Sorry for the confusion. No decision has yet been made and you will be briefed by your
staff or Craig and I before we make a recommendation to Mr.

Woggley.

Chip

----- Original Message-----

From: Stockton, Steven L HQO02 [mailto: CHNE TR P T |

.Sent: Tuesday, July 29, 2008 7:34 AM

To: Morrison

, Linda A SAS

Cc: Hannon, James R MVD; Stockdale, Earl H HQO2; Wilson, John M HQO2; Wood, Lance D HQO02;

Olson, David
HQ02; Sudol,

B HQO02; Schmauder, Craig R Mr OGC; smith, Chip R Mr ASA(CW); Benavides, Ada
Mark F IWR; Dunlop, George Mr ASA (CW) ; Greer, Jennifer A HQO2

Subject: Santa Cruz TNW

Linda,

Mr Woodley called and was concerned about the TNW policy review on the Santa Cruz

River. Apparently OGC and ASA(CW) staff briefed him on their conclusions and Mr Woodley is
convinced that we got it wrong.

FOR OFFIC
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Would have been a nice to know what he was told before the phone call.

Also, Mr Woodley is under the impressiom that HQ, not OASA(CW), was responsible for
suspending the TNW determination, and that we have the responsibility for the policy
review and giving guidance back to the field.

Please get together with Counsel and schedule a.briefing for me on the results of
the policy review and the way ahead. Would like to be briefed this week or early this
week. '

Steve

Steven L. Stockton, P.E., SES
Directoxr Civil Works, USACE
(W) (202)

(Cell) (202) NS

FOR OFFICIAL USE ONLY
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Romero, Maria D SPL

From: Stockton, Steven L HQ02

Sent: Thursday, July 31, 2008 11:32 AM
To: ) Magness, Thomas H COL SPL
Subject: Re: SC River Decision

Tom, ‘

We are behind you. Meeting yesterday with Oasa (CW) and HQ staff. Meeting
with EPA to occur within next few days. Will let you know if this starts to
go south.

Steve

Steven L. Stockton, P.E., SES
Director Civil Works, USACE
(W) (202) D

(Cell) (202) SNEENEES

————— Original Message —-----
From: Magness, Thomas H COL SPL
To: Stockton, Steven I, HQO02
Sent: Thu Jul 31 14:15:58 2008
Subject: SC River Decision

Sir

Am hearing rumors about a pending decision from Mr. Woodley to reverse my
decision. As you know, this will have major political, environmental, and
media implications. I don't know where we are and how/if to influence at
this point. Any guidance would be much appreciated. Thanks sir.

Tom Magness

Thomas H. Magness
COL, US Army
Commander, Los Angeles District

US Army Corps of Engineers
(w) 213.&

(c) 213 .quy - -
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Sc:hmauderI Craig RMrOGC

From: . Dunlop, George Mr ASA(CW)
Sent: * Monday, August 04, 2008 4:47 PM
" To: Schmauder, Craig R Mr OGC
Subject: FW: Tasker - Home Builders Assoc re: Santa Cruz River. (UNCLASSIFIED)
Attachments: Killmer_Tna;rlski_Naﬁonal_Homebuders_re;determinaﬁon_of_rwo_reaches_of_Santa_

Cruz_as_navigable_25Jul08.pdf

1]

Glimer_Taczanowsk

_National_H... .
Classification: TUNGCLASSIFIED
Caveats: NONE

Splendid reading. A scholarly work.

George S. Dunlop

Principal Deputy Assistant Secretary

Department of the Army

Office of the Assistant Secretary for Civil Woa:ks
3E431 Army Pentagon

(703) D>

—~----Original Message-----

From: Donovan, Michael J COL ASA (CW)

Sent: Monday, August 04, 2008 4:10 PM

To: Brown, LaMar Mr ASA(CW); Edwards, Kevin Mr ASA(CW)

Cc: Dunlop, George Mr ASA(CW); Smith, Chip R Mr ASA(CW); 'Capps, Stephan A LTC BQO02"'
Subject: Tasker - Home Builders Assoc re: Santa Cruz River.

. LaMar,

Please develop a tasker for response to the attached letter from the Home Builders
Association of Arizona regarding their concern with the ongoing determination of
navigability for portions of the Santa Cruz River.

Chip Smith will be the A0 for the OASA-CW. Craig Schmauder will be in support.

COL, Michael Donovan
X0 ASA-CW

108 Army Pentagon-
Room 3E446
Washington DC 20310-0108

office (703) A
cell (703) Qi

.FAX (703) ey
Blackberry Cell (571) (RS FOR OFFICIAL USE ONLY
R R R R rR
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REé}ElvEn
Joly 25, 2008 :
1
JuL 28 208
BY FEDERAL EXPRESS Office of tha ASA (CW)
The Hoporable John Paul Woodley, Jr. ‘ . bc
Assistant Secretary of the Army, Civil Works :
108 Axmmy Pentagon, Room 38446
‘Washington, D.C. 20310
Re; Determinstion of Two Reaches of the Santa Crnznivn'as '
Traditional Navigable Waters |
Dear Assistant Secretary Woodley:

, acting as the

On May 23, 2008, Colonel Thomas Fl. Magness, United States
"), issued 8

~ Copnmandert of the Los Angeles District of the Ammy Corps of Enginsers (“the
writton determination that two reaches of the Santa Cruz River in
traditional mvigabl;wm("fNW")pmantm 33 C.F.R.§328.3. ‘Wc.

comments fegarding Colonel Magness® determimation (hereinafier ed the “TNW
Determination”) which, in oux view, bas oo facteal basis and is Jegally unmppariable. :

1. Background on the Associations.

As a preliminary maiter, the National Association of Home Buil
national trade - associztion consisting of more then 235,000 builder and
tred into approximately 850 affilisted state and Jocal associations in gl
District of Columbia and Puerto Rico. NAHB’s members include individ
constrst single-family homes, spartments, condomiwiums, amd i

pumber of Clean Water Act regnlatory issues, including issues arising
permit program administered by the Corps.

The Home Builders Association of Central Arizona (“HBACA™)
Arizona Home Boilders Associstion (“SAHBA™) are affilistes of NAHS.
m1951mpxwxdeaumﬁedvmneonzssusaﬂ‘mnngthehoumgmdblﬁldmg_
Arizona, meluding Maricopa and Pinal Covnties, and currently has
SAHBA wus similerly formed in 1953 to provide a vehicle for businesses i
building trades industries in southers Arizona (including Pima County) to ad
{o thoss industries, SAHBA presently has approximately 700 members,

i
Nationa] Assoviation of Home Brilders o 1201 15th Streer, NW, o Wlshmghn,l?C 20005
Toll Free: BDO-368-5242 %8200
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Hen. Jolm P. Woodley, Jr.
Joliy 25, 2008 i
Page2 , i

Al fhree Associations represent fheir members in Jegal, regulatory and islative matiers .
mhmmammwmmmmmmmm. Clean Water
Act. For the tessons set forth below, wo are very concemed sbout the for the TNW
determination, and the precedent that fhis detormination may establish in tho arid Soutiwest,
' given the historic and current condition of the Senta Crug River. ;

2 The TNW Determination. f

- As previously stated, Colone] Maguoss has determined that two reaches the Santa2 Cruz
River, which is located in soufhern Arizons, are TNWs. One reach detenmined th be navigable is
called “Study Reach A” and begins at the 1.S. Geological Survey ("USGS™) gage station near
Tubac, Arizone, zud ends at the \USGB gangs station near Continental, Arizo; a distance of
approximately 20 miles. By most historical accounts, the Santa Cruz River was ephemeral or
stermittent in this area with very Jimited and imeguler surface flows. The Arizona Depariment -
of Bavirommental Quality (“ADEQ™) has clasified Study Reach A as an bmeral water for
water quality and related porposes. A.A.C. R18-11-101(27) & App. B. At prosent, base flow in
the Jower portion of Stady Reach A is regulated by the discharge of sewage ¢ffinept fom the
»NWWMWWWP‘M%&WPM this reach is dry

most of the year.

The other reach determined fo be avigable js called “Stndy Resch B” and begins at the
ountfall of Pima Comnty’s Roger Road wastewater freatment plant in Tucson;
Arizona, and ends at the Pima County-Pinal County border, a distance of imately 30
miles. Historically, this reach was ephemeral snd presently has no natnral for most of the
year. Its base flow is sewage sffluent that is discharged from Pima County wa treatment

in northwest Tucson ADEQ has classified Study Reach B as s “effluent-dependant
water™ for water quality and related purposes. AA.C.RIS-1-13@X7). |

3. TheLegal Test for Navigability.

As an injtial mareer, the Associations want to make ciear oux pasition
of the Clean Watér Act (“CWA”) covers more than just TNWs, In
547 US. 715 (2006), both Justice Scalia (writing for the four-Yustice
Kenmedy (concurring in the judgment) agreed that the CWA’s scope extends belyond TNWs. See
id. et 731 (ustice Scaliz: “[Tlhe Act’s term ‘navigable waters” includes ing more then

detenmination of whether an aquatic fiatare is 2 TNW is the crucial, fo
each of their CWA analyses. Justice Scalia wrote that one “finding”
wetland is covered by the CWA. is if the “adjacent channel contains a “watéfx] of the United

States,’ (e, a relatively permancnt body of water connected to traditional navigeble
waters) ...." Jd. 2t 742 (emphasis added). Justice Kemmedy stated that “the s* jurisdiction
over wetlands depends upon the exstence of a significant nexus e wetlands m

Nasienal Association of Homs Builders « 1201 15th Streer, NoW. « Waghington, D.C. 20005
: Toll Free: 800-368-5242 28200
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s st navigable waters i the traditional sense.” 1. 8t T19 (esophasis adied) (Keamedy,
J., concmring). mm.whﬂétheCWA’spWismtwmouwiﬂme waters deemed
mﬁgabhinmemdiﬁmﬂmtmincdﬁudﬁum‘“*—‘u&n%r&.hefl and EPA
authority. .

The determination of what Arizopa'tivers qualify as TNWs should be a simple,
shﬁghﬁorwsﬂinquiyofwhnhnbemmungﬂw&by&e@mmmm@
Hatbors Act ("RELA™), 33 U.S.C. §5 403, 407. The Colordo River is the only watex body i
Atizona that qualifies.’ Previously, the Corps concheded that the Gila River wis non-navigable
frora Painted Rock dam 1o the Colorado River. If that reach of the Gila River is not mvigsble,
shen fieders] regulstory aufhority wnder the REIA conld not extend to upstream regchcs of the Gila

" River or any of its tributaries since RHA jurisdiction requires & continugus wates-borne
coméction.? Therefore, the Colorado River represents the only waterconts “traditionally”
regulated in Arizonzs.

Tthmps'regulmmyd@ﬁlﬂﬁonofhtﬁm“wamoftsznimdS * found in 33
CPR. Part 328, does ot alter the scope of federal jurisdiction. The test for tipdifions
mguh!nry-anthoritywet'havigabhmdthewswwassﬂf th in The Daniel

Ball, 77 U.S. 557, 563 (1870), which explained: :

The test by which to, determine the navigability of our rivers
found in theix mavigable capacity. _Those rivers are public

navigable rivers in law which are navigable in fact. Rivers
pavigable in fzct when they ar used, or susceptible of being us
in their ordinary, condition, as highways for commerce, over whi
trads and travel are or may be conducted in the customary mod
of trade and travel on water. And fhey constitate navigable watérs
of the United States within the meaning of the acts of Congressii
contradistinction from the navigeble waters of the States, when
they form in their oxdinary condition by themssives, or by unitd
with other waters, 2 continued highway over which commaescs is|or
may be carried on with other States or foreign countries in
customary modes in which such commerce is conducted by waief.

Under fhis test, a water body must be used, or susceptible of being used, a highway for

conImnELos and,eitherbyilselforinoo:ﬁtmeﬁonwhhoﬂnwnm. ﬁ:maooxpinnousim:smw
highway for water-bome commerce.

|
" Arizona v. California, 283 US. 423 (1931). Notsbly, the Colarado River 1§ the only Arizona
watercourse listed on the Los Angeles District website 2s regulated under the RHA.

2 Seee.g., Mirnehaha Creek Watershed Dist. v. Hoffman, 597 F.2d 617, 621-22 (Gth 4{ 1979).
I

National Association f Home Brrlders » 1201 15 Strect, N.W. o Washington, I.C. 20005
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Theco:ps'ngnmduﬁniﬁmuf“mmofﬂmmimdsmfinmpo The Daniel
Balltest. So-called “(s)(1)” waters purport to consist of waters thet were & i reguiated
based on their ability % form & continnons interstste highway for water-borne T Se= 33
C.F.R.§3283(a)(1)(mmhgto‘ﬁw4mswhiehaecumnﬁyuaed,orm in the past, or
to use in inteysinte or foreign commerce, including all ‘whloh are

mzy de 1co, I mg all
subject to the ¢bb end fow of the tide"). The Supreme Court's recent opmipns in Rapeios
sinﬂﬂiyreﬁrb"hdiﬁoml&:tcﬂahmvigabbwmﬁ'mdtow 0 Bse in
interstate commerce — tho traditional ing of fae term ‘pavigable of thie United

mderstanding

States.” Rapanos v. United States, 126 S.CL 2208, 2216 (citing 33 CF § 328(a)(1))
(plorality opinion), 2237 (Kemedy, J., concurring) (emphasis suppitied). See alio Sierra Pacific
Power Co. v. FER.C., 681 F.2d 1134, 113840 (9th Cir. 1982) (holding thet fHe Truckes River
is not a navigsble water of the United States becauss it lscks a navigabls intaistate Lnkage by
water); Puget Sound Power & Light Co. v. FERC, 644 F.2d 785, 789 [5th Cir. 1981)
CNavigabﬂiy&pmdsupmﬁesﬁm’susaﬁlmuasamumﬂmmwhmﬁmfur
commeree™). ; :

In short, for a water body o be classifisd as a TNW, the water body must have bean used,
nrbesusuepﬁbletomnaﬁ@myformwr-bamhmmm.mmsedtobdng
capable of flozting a small boat immediately afteraﬂooq event or during pepk discharges of

4, mmmwmmmmdnwa@bmmef;ymmm
Navigable Stream Commission.
Colonel Magness Tas apparently ignoted the findings and inatioh that were made

in 2006 by the Arizona Navigable Stream Adfudication Commission (“the Commission”), which
was established by AR.S. §37-1101, ef seg., for the pmpose of jnvestigating and defermining
whether rivexs, streams and other water bodies in Arizona were navigable for fitle purposes as of
Febiuary 14, 1912, The Commission conducted hearings, received evid and witimately
determined “that the Samiz Cruz River was not used or susceptible to being in its ordinexy
and natural condition, as a highway for conmmerce, over which trade and trayel were or could
have besn conduéted in the customary modes of trade and travel on water ab of February 14,
1912”  Asizona Navigsble - Streams Adfudication Commnission, Reporl, Findings And
Delerminetion Regarding The Navigability Of The Santa Cnz River From Mexican Border
To The Confluence With The Gila River 27 (Oct. 18, 2006) (“Navigability ination™).* In
addition, the Commission also determined; |

) ‘IT]!»SthmzRim,wbﬂecmsMhbeapem#alsﬁunyhnm
almost insipnificant flow dizing the dry seasons of fthe year. As of
Yebruary 14, 1912 end cumently, it flows/flowed primarily in direct
response to precipitation and seasopal stomms.” -

3 A copy of the Commission’s Navigabllity Dctzmmination is enclosed with this Jetter:

National Associstion of Home Buflders o 1203 )5th Street, N.W. « Washington, D.C. 20005
Tall Free: 800-368-5242 8200 ' ‘
!
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historic, h:stmcandunrmtcmdthmsmﬁosmuuz River valley m

smmmarized this evidence as follows:
Althongh fhe Santa Cruz River hes never wilhin history or
p:elnsmry been comsidered a mavigeble river,

* ephemeral or intermittent at best. The

general requirements due to increased
amount of water availsble in the riverbed
by 1912. As of the datz of statehood, while there
the upper reaches of the Santa Cruz

ﬁannmmxthmﬂnemﬂueme' -

mordofmymd:crmelonﬂnnm
up o stalnhood. Travel in or near the

PAGE B5

ofﬂsﬁndinga
. Jd at 17-26. T}leCommxssion

auiomobiles as the mad system fmproved.
I at25.

Oﬁ:erhsstonmsmdcomnmhavepmvi@d jmilar deseriptions fof the Senfa Croz
River. For example, in a vecent study of majer river sys United States,
wluchmsponsomdmpmbyﬂnUSGS,ﬂmamhom the Cruz River as
~ follows: i

1
[TThe Sants Cruz was a discontimuous stream in
1800s with effinent-imfiuent reaches that supported demse wo
vegetation With the exception: of periods
mdmet!mtbesmamkmcrhd .....n. flow

‘ ofpmnnialﬂowpummMmothcrwise'Thmﬂstm

Nmm]AmmanomBuﬂdem e 1201 15th Srceti NLW. o Wuhinxtvn,bc. 20005

Toll Free: B00-368-5242 x8200

—— s o

T&IHCOGR-7AUG08-005197



R
87/28/28B8 18:12 2822668161 NATL ASC OF HM BLDRS PAGE 87

Hon. John P. Woodley, k.
July 25, 2008 :

Page 6 !

. | i
Robert H. Webb, Stanley A. Leake snd Raymond M. Turner, The Ribbon of Geen: Ciange in
. Riparian Vegetation in the Southwestern United States 254 (Univ. OfAnmm,ZO!?D.

An historisa who bas served as an cxpat witess for the Arizona Aufmey Geperl's
Office and the City of Tuoson on water-related issues has stated, in. 2 report on the
upper Santa Cruz River (which includes Study Reack A): :

Virtually no evidence exists to suggest the hver was at any
pavigalile, Indeed, the rver’s most recent bipgrapher, Mi
Logm, entitled his cloguent and scholaxly volume published
2002, The Lessening Stream; An Environmental History Of ;
Sarta Cruz River. Itnuyﬁmenﬁmsnwigaﬁun. Tlns

anthropology and conchudes that the history of the upper
Cruz River cenfered on irrigation and agriculture, not navigation
- commerce. Similarly, Tellman and Yaxde dutifully atiempt
report navigation possibilities i their account

highly unlikely. The prepondemance of scientific evidence|...
ettests to the fact that surface flows at [the time of statehood]
virtually non-existent. The waters of the Santa Cruz River f
the basin’s economy but they were not used for heir mvigab
and trapsportation value, Instsad,’ fhis ‘lessenming stream's”
imermittent supply served agriculturzl and domestic needs.

1
Jack L. August, Ir., The Upper Santa Crux River: History Of A Lessening Strbam 14-15 (March
2003) (citing Michael F. Logan, The Lessening Stream: An Environmenial Hidtory Of The Sania
Cruz River (University of Arizona Press 2002), and Barbara Tellmsn and Richard Yarde, 4

Historical Study Of The Santa Cruz River: Backgroumd Information For o
Navigebility Of The River At The Time Of Statehood, 1912 (Weter Research Center,
University of Arizona 1996)).

Colonc] Magness, unforuumately, ignored these publications and as well es the

Commission’s Navigability Detetmination, and instced provided facts that are jncomect,
misleading or simply imrelevant to determuining whether the two study reaches been used, or
may be susceptible to use, as highways of interstate commerce. .

National Asgociation of Home Builders o 1201 15th Sfreet, N.W. « Washingion, P.c 20005 _.
Toll Free: 800-368-5242 %8200 ’
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Foramnple,CobmlM:guessmmﬂmarﬁmdamsmco on fhe rivet in

the mid-1800s. TNW Determination at 1-2;:;I'ih¢=mﬂlhm fmnedwbge&;gesos Ig«%ﬁiﬂ ﬂf::

milling, hunting waterfow], aguacalture other yumposes "

Tocation of these inaprovements is nor within cither study reach. Instead, they near present-

day Silverlake Road, which is in South Tucson. Smdyku@hAends?bontBO south of this .

Jocation, while Study Reach B begins ahont 8 miles north of this location.

Second, the reach of the Santa Cruz River from Martinez Hill, Jooated of the Tucson

. Imtemnational Airport, MWIMMMWWQMWW

perermial until the early twentiet century, at which time the City of Tucson's|development of

infiltration galleries and shallow wells for mundcipal water supplies dgied:xp  roach of the

river. Seez Webb, supra, et 258-59. A‘phomut‘ﬂmsmauzkxvu'mthg 35 attacked fo

the TNW Determination as Exhibit B.** As the pictare shows, however, this drea was covered
with grasses and mesquite groves, and was descifbed as “swapy.” I 8t 255. |

Tbird,ﬁemﬁmnoemﬂmﬁmbeing“ﬁdemddwpmghzaﬂma‘mmﬂ:
steamboat’ (TNW Determination st 2) appears to mfer o exaggerztions by e real estate
speculator in the late 1800s: ) . .

Back at the end of the nineteenth century, an enterprising
speclator promoted sles of property at Calsbasas (now Rio
porth of Nogales) with brochures showing ocean-going
moored at 2 busy Santa Cnuz River wharf.” ... The story persi
for years that steamships had plied the river. Anyone who
gee the busy wharf was destined to be disappointed in the shall
marshy creek, unable to support even small boats except in fl
season. | ;

Barbara Telbnan Richard Yerde and Mazy G. Wells, Arizona’s Changing Rivirs: How Pecple
Have Affected the Rivers 3 (Water Resources Ceater, Univ. of Ariz. March 1997).

The reality is that, as the foregoing anthorities'demonstrate, Colonel Mpgness® statament
that ‘[ujntil the late nincteenth century, the Santa Cmz River wes ily a peronnial
watsxcourse that served fhe rogion’s agricultural needs uatll a quickly devploping industrial
society began to tap the river subsuxface flow™ (TNW Determination at |), is simply not
accnrate. In fact, much of the river was historically ephemera] or, at best, intexmitient, inclnding
the two study reaches the Corps has declared to be TNWs. There is no svidende thet cither study

s

* The seme photo is also reproduced in Webb, at page 268, which describes the thow as showing a
downstream view of the: rlver in 1904, Jooking norfheast from the slope of Sentine] It & smrprising
that the only historic photo appended to the TNW Determination is not fom ¢ither study reach, but -
fnstead shows another portion of fhe river. At 2 minimum, this fact should have clemly noted to
avoid canfusion.

National Association of Home Bulfders = 1201 15th Street, N.W. o Washington, ﬁ.c. 20005
Toll Free: BO0-368-5242 8200 .
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mchmmuimwdmﬁbkhbeiﬂgu&qd,ﬁ&nyﬁ:mof'mmm-bm
commerce, a5 fhe Commission determined in 2006.

5  The Corps’ TNW Determination Ys UmomdnyAnyLegtﬂmmﬁvimee.
s The Ordinary Condition of the Santa Croz River.

" Colonel Magaess conteads hat the two study reaches possess “physioa] characteristics”
indicaﬁngﬁatméyhveﬂwmpadgrmdmepﬂiﬁwmbnmwmdbym}mnﬂm
craft. TNW Determination at 2. As a preliminary matter, a water body’s ty to use for
recreatiors] purposes is insnfficient by itself to support a finding fhat the water isa TNW,
i.e., susceptible to being used as & highway for interstate commerce. See, e.g.,| Alaska v. Ahta,
Ine., 891 F.2d 1401, 1404-05 (9th Cir. 1989) (holding that evidenco of i
use by recrestional wateromft indusiry that employs some 400 persons suppbried finding of
river’s navigability at statehood). Puget Scund Power, 644 F2d at 788 (“Ihe ‘persomal or
pﬁvnﬁenaebybom’nﬂydmnsm'theavﬁhbﬂityofﬁwmibrmu impler types of
commercial navigation.”™) (quoting Urited States v. Appalachian Electric Power Ce., 311 U.S.
377, 416 (1940)). Putting aside that legal error, the discussion, that follows on fages 2 through 4
of the TNW Determination i5 incomplete and misleading, . )

Colone]l Magness reviewed flow data published by the USGS for gages located
near Tubec, Amado and Continental evaluating the Stady Reach A, snd gages near Coftaro Road
and Tyico Road in evaluating Study Reach B. Colonel Magness discussed the rfean and average
flow rates et these gage stations. The problem with fhis approach is that it fzilk o properly take
into accowt flood flows that result from locelized storm events, which do fiot represent the
ordinery or normal bage flow in the river. As the Supreme Court hes explaineds

In the case of the Rio Grande in New Mexico, the Court said .4, :
“fts vse for amy purposes of transporfation has besp and|is
exceptional, and only in times of temmporary high water.
ondinary flow of water is insufficient. It is not like the Fox Ri
which was considered in The Monsello, in which wes an aburf
flow of water and a gemeral capacity for navigation along its enft

ondinary- condition, susceptible of use for general navigati
purposes.” ... [TJhe Comnt, describing the Red River in
western paxt of Oklahoma, ssid that ‘Only for short intervals, when
the main-fal] is runming off, are the vohuome and depth, of the water
such that even, very small boats conld be operated therein. ...
dses uspally Jest from one to seven days and in the g

National Associsrion of Home Builders o 1201 I5th Strect, N-W. o Washingron,
Toll Free: 800-368-5242 x8200
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semporary high water.” In [a find case] the Cout sccepted
-ofbfﬁ;‘:mwmisbalowatoﬂnmn—mwﬂﬂyoi '
Arkansas River sbove the mouth of the Grand River in.

and the District Couxt, to whose findings fhe Cicuit Court of
Appeals refered, had said that “The use of that portion of the river
brmmrhﬁonbomwbemaxnepﬁmalndmmiy
highwatu,mfomdinqmcﬁalmdahnﬂomd. The rafting
logsorﬁeighthasbcmamdedm&ifﬁmlﬁnsmee]nding
utility. There is no practical susceptibilify fo use a5 a highway
trade or travel.” :

Untted States v. Utah, 283 U.S. 64, 81-88, n.12 (1931) @uoting United State; v. Rio Grande
Dam & lrrigation Co., 174 US. 690, 699 (1899); Oklahoma v. Texas, 258 U.S. 574, 587 (ls 922);
Brewer-Elliott Oil & Gos Co. v. United States, 260 U.S. 77, 86 (1922). (citati omitted)” See
also North Dakota v. United States, 972 F.2d 235, 239 (8th Cir. 1992) (an'iso! commercial
vmhreﬂntisparﬁanymwesﬁﬂbmofmsnaﬂyhighwatuis ot evidence of
navigability); Puget Sound Power, 644 F2d st 787 (“If the waterway is ly capable of
exceptional transportztion during periods of high water, it is not navigable.").
Here, it is apparent from the facs of the TNW Determication that the Cruz River’s
- normel fow is substantially less then the peak flow. For exemple, while mean monthly
discharge st e Comtinental gage station since 1940 has vatied from 0.43 to 76 cfs, the
maccimum peak flow et fthat same statiot was approximately 45,000 cfé in the early 1980s, and
the minfmum peak flow has exceeded 1,000 cfs 63 times (approximately o each year) since
1940. TNW Determination at 3. The data presented in the TNW Determination show a similar
pattern for the other gage stations. In order fo determine the ordinary or ormal flow mate,
therefore, Colonel Maguess should have eliminated peek (ie., flood) flows by, for example,
calculating the mean or average flow rate withont considering the 25 highest mean flows o
exélude periods of temporary flooding. ’

Instead, peak flows epparently are discussed in the TNW Determination to show that fox

& few weeks each year (or léss) the Santa Cruz ectnally carries more than a few cubic feet per
second of water. Compare, e.g., Alhna, 891 P24 at 1402 (stating that the nprmal flow in the
river at isme vagies from 3,600 1o 4,800 cfs from May through September). issue, again, is
* b United States v. Ultzh, by confrast, the special master had detenmined that of the Colorado

River gpecifically determmioed that the river’s “susceptibility of use as a highway for|commerce was not
confined 1o exceptional cénditions or for short perinds of temporary high water, butithat dozing at Jeast
nhcmnﬂsofmﬂym@ﬂmmﬁmﬂymwﬁbkofmﬁm... - Id “.7' )

Netional Associstion of Home Bullders » 1201 15th Street, N.W. » Washington, Ih.C. 20005
Toll Free= BO0-168-5242 %8200 ' ‘
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the“ordinuycmdiﬁm"oftththquher.nuinukﬂonminsﬂowamasﬂw
courts have repeaiedly stated. : .

: ' | :

E troublt k'ﬁwﬁmd@hmlmmmbdg#ﬁmmkﬁgt
m%ﬂh?ﬁhﬁﬁummnbﬁamm. The bass flow in
SmdykeachAismgn]mdhyﬁeNo_gdgs'lnmﬁn@lwmm Plent

').whiohislocmdnﬂtkiomco.mappmmmuﬂlw (upstresm)
of the Tubzc gage station. The NIWTP dischanges between 8.8 mwed aad 160 med of s=wage

B T

Agency “[ffhe volume of effluent discharged from the NIW1¥ is directly but ot co_mpleln!y
ﬁn‘»k“&d?ﬂ&:k&gﬁefﬁeat@!@gQ@Mththmsz ivér. This length,

depending oo season end year, cumrenily sverages shout 26 {16 miles).” | Environmental
Asmmagzt jor Nogales Intermational Wastewater Treatment {’bnt (NIWIF)
Upgrade/Expansion, 1-36 (Region IX, USEP.A).S See also id at 1-17 (“it is:clear, bowsver,
that during fhe vast majority of the tinos, the primary. contribmbor to surface flow downstream of
the NIWTP is the vohmne of efflnent discharged to the Sante Cruz River”). Similarly, the USGS
has etated that base flow at the Tubac gage station *is regulated by [the] sewagd treatment plant
at Rio Rico. No natural flow for most of each year.” USGS, Water Rﬂ?wrea Data Arizona:
Water Yeer 1999, Waier-Data Report AZ-99-1, 179 (2000) (emphasis supplied). -

1

Stody Reach B is likewise dominated by sewage effluent. FPima Couttty
maintaing two metropoliten area wastewater treatment facilities, which are Jocetad near the Senta
Cruz River at Roger Road and Jn Road. In fact, the sonthern (upstream) limit o f Study Reach B
is the Roger Road sewer plant’s outfall. TNW Determination at 1. The comibined treatment
capacityofﬂwseﬁciﬁﬁzsis78.5mgd,audtheycoﬂecﬁvelydischargadnyﬁ 000 acre-feet of
effluert directly into the wiver in 2007, Pima County Regiomal Westewa:

2007 Effluent Generation Report 3] As a consequencs, virtually
recorded in Study Reach B are the result of the discharge of sewage effluent i
example, the USGS has stated that most of fhe bese flow at the Trico Road gag station, located
in the morthern (downstresm) portion of Stedy Reach B, consists of effiment discharged from the
Ina Rozd sewer plant, which is located 17.6 miles upstream, USGS, Water Ry ources Data at
191, I

Remarkably, the TNW Determination fajls to squarely address fact that the
“ordinary” flow in both stndy reaches consists primarily (if not complefely) of|sewage effluent.
Instead, the TNW Determination cryptically notes, for example, that ADEQ zdopted water

, .

S This environmental assessment and other baskground information on the ’s operations are
avail;bie at hittp/fwerey.epa pov/usmexicoborder/infrastracture/nogales/wastz html visited Joly 23,
2008). .

? This repait is avajlable at btip:/forww pima gov/wwio/reports/index 1 loent (lasted visited
July 23, 2008).

:
Nutlonal Associstion of Home Builders = 1201 15th Street, N.W, « Washington, D|C. 20005
Tojl Freo: £00-368-5242 x8200 *
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quality standards for the Santa Cruz River for partial body contsot.” mwnfagsngay.
mmmmﬁﬁrobﬁmsmmnntpmﬁm‘mmﬂmwmbe to irrigation
crops for humen consmmption® y

Colone] Magnsss distegarded both flood flows andeﬂnenid:sclmgﬁ conclade that
d&ﬁmﬁeTumcmmﬁmMpgsmmwﬂnt“dmg ostdays”-ﬁup
i t half of the months of December and J; , “there is
aﬁdmﬁuwmmesmmmmwiﬂﬁnmmmmﬂmagm" INW
Determination at 4. As explaived 2bove % the extent there is water within thie study reaches
duﬁ'ng&osepsﬁnds,itismercsukof;aombiqaﬁcnofﬂood'ﬂawsmmd y precipitation

s
1

evems and the discharge of sewage effiuerit. Nejther condition represeats the inary or normal
condition of the river. ; . i
b Two “Boating® Stunts Do Not IEstablish Navigahility.
mmhdhgpagwofmmmmhﬁmmmhahnd of imelevant
infomaﬁnm.hﬂutﬁngrefummmtwom“wm&csm&um was allegedly
“navigated.” TNW Derermination at 5. mwaacﬁviﬁosconsishduﬁwolquymmwgﬁﬂ
attempts to float a bommﬁﬂﬁmmaiml}'fonowﬁ:gnﬁwdem{..]datmﬁ

(“additional navigation documentation™). According to this documentation, if Augnst 2005, &
Tocson radio station intem Inmeched 2 aft “in the flooded Santa Cauz River,” byt managed to get
out of the river befiore he was loeated by police officers. A Tucson firs official stated
that this stunt was fmesponsible and unsafe, This news story highlights that
the Santa Cruz River is not susceptible to navigation but is, fnstead, & safuty xi

Ibo&zdwummﬁmisamwssmnrthnwasynbﬁshadinmm%%,dm%g
an cvent that apparently occmred in 1993 “after the Jamary floods.” 12° This news srticle,
which is written in a humorous style, highlights the difficolty of boating on the Cruz River,
even affer a significant flood event. }t appears that the would-be boaters approximately
one mile southr of Titbac, had their canoe immediately capsize when it s ageinst a fres,
but were ultimately zble to travel abont fives miles of the river apd into a portign of Study Reach
A. The article mmentions another, earhier attemyt to “navigate” the xiver following a flood event

* ADEQ hes classified the Senta Cruz River from the NIWTP outfell to Tubac and fiora the Roger
Road wastewaler trestment plant outfall to Bamgariner Road in southem Pinal
dependent waters,” See AA.C, R18-11-113DX7). ADEQ has aiso classified the of the Sapta Cruz
River fiom the Tubac Bridge north (dovwnstreamy) o the Roper Road wastowaier
which is defined as “a surface water fhat has a chammel that is at all times sbove the water
table, and that flows only in direct response to precipitation.” A.A.C. R1&11-101:$
ADEQ has classified a1l of Study Reach A a5 an ephemeral water. |
? Mijor floading occurred in nuich of Arizona during Jauaty 1993, 28 evidenced by Exbibit D of the
TNW Determination. Acconding to that document, 8 peak flow of 37,400 cfs was fecorded on Jenmary
15, 1993 et ths USGS gag iv Tucson. :

I

Natlonal Associstion of Home Buikdars 1201 15th Stroes, N.W. » Washingtan,[D.C. 20005
"Toll Free; 800-368-5242 x6200
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in 1914,mﬁngmn{h=’bmtﬁledmmcbk=hﬂmﬂnddsﬁnaﬂwhmmandm,m
mz.ggodmtofﬂxeﬁvcrmdudasaw:uingtwghfawﬂ;e. . :

meeeetunig.whﬂeumnsiﬁg,dnmtsuppoﬂﬂnmwmwnimﬂm To the extent they
mmmwwmm&mmnnuumﬁmmumm
during periods of peak flow. The balance of the TNW Determination discusses a pumber of
it ‘ ﬁuts.snchasﬂ:epomﬁalfartouﬁstsmvisitmeﬂvcrmdengagem
activities such s hiking, horseback riding and birding. TNW Determination at 4, 5. Obvioasly,
memﬁibﬂhywnmnmﬂmmmmvﬁtﬁomﬂmdmgmmmmmm
mishelmnmmeisueofmwﬁwis“mmpﬁbleofbohgusd.infm]mﬁnﬂy
condition, as [a] ki Dﬁtcmmmuva‘.whichmdemmlmormybam&mmd .
in the customary modes of trade and travel on water.” The Dandel Ball, 77U S, at 563.

Furﬂ;csemsms,webeﬁmﬂthobndMaguess'dmmhmﬁmmnsmdthesA
and B sre navigsble waters of the United States hes 1o legal or factual basis. Accordingly, we
askfhatCorpsbeadqum“mmﬁnTNWDemﬁmﬁm We glso ask that Colonel Magness
behSWcmdmapplyﬂnconmeddBaﬂtastfmdetuminhgwheﬁnoMArhnmwm
bodies constitute & TNW. Ifymhavcanyquesﬁomorreqzﬁeaddiﬁumlinfomaﬁon,plusc
contact at the National Association of Home Builders: Susan Asmus, Staff Vice President,
Exvironmental Policy EN@nsbb.com, (800-368-5242 xJil); or Dusne Desidezio, Staff
Vico President, Legal Affairs (REESSR@pehb.com, (800) 366-5242 .

Qimrprale

* Williama P. Killmer 7

Group Executive Vice President, Advocacy
National Associgtion of Horue Builders

Preside ";E‘gmcuﬁve Director _
Home Builders Associztion of Central Arizona

ot W TR =
Edward P. Taczanowski

President
Southem Arizone Home Builders Association

Natioeal Atsoeiation of Home Builders 1201 |5th Sireer, N.W. « Washington, D.C. 20005
- Toll Free: 800-368-5242 %8200
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Hon. John P. Woodley, Jr.
Yuly 25, 2008 .
Page 13 ;

Enclosmres:  Report, Findings and Detecmination of Arizons Navigeble Stream Adjodication
Commission, Regarding Sextta Cruz Rives, October 18,2006

o mmnmmﬁ.mwmmﬁﬂ@? ; Express) .

20385381

Nationa) Association of Home Builders #1201 15th Street, NW, « Washington, D.C. 20005
. Toll Free: 800-368-5242 x8200
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Wilson, John M HQ02

From: Blaine, Marjorie E SPL

Sent: _Monday, August 04, 2008 4.08 PM.
To: Wilson, John M HQ02

Subject: RE: TNW questions and answers
Max

Thanks for the info. I appreciate your efforts on all this.

Wow...you did have a great trip. I'm so glad you saw the flycatchers and the Elegant
Trogon. Lucky guy! Too bad about the Harris hawks. Next time you are here, I'll take

you out to the golf course :)
Take care,

Marjorie

----- Original Message-----

From: Wilson, John M HQ02

S8ent: Monday, August 04, 2008 12:59 FM

To: Blaine, Marjorie E SPL; Wood, Lance D HQO2
Subject: RE: TNW questions and answers

Marjorie,

Lance and I have both emphasized the distinction between the definition of "the navigable
waters of .the United States" for purpcses of the Rivers and Harbore Act of 1899 and
traditional navigable waters for purposes of the Clean Water Act to the Pentagon
officials. I am fairly comfortable that Craig, Chip, and Dave understand that thexe is a
legal distinction between RHA navigable waters and CWA TNWs and that making a CWA TNW
determination doés not implicate the navigation servitude. The Pentagon staff consulted
with Corps staff after returning from the trip, but they are keeping the progress of their
review close so I don't know where things currently stand.

The birding in SE Arizona was spectacular. I ended up seeing several Vermillion
Flycatchers as well as several different species of hummingbirds, the amazing Elegant
Trogons, several amazing species of warbler imcluding Lucy's, Grace's, Black-Throated
Grey, and Painted Redstarts, four different species of Tanager, Swainson's Hawk, and a
White-Tailed Kite among many, many other birds. I tried to find a Harris Hawk, but missed

that one. I will definitely be back.

Thanks again for taking the time to put together such an informative trip.
Max

Max Wilson

Assistant Counsel

Environmental Law and Regulatory Programs
Office of the Chief Counsel

U.S. Army Corps of Engineers

Ph. 202

ATTORNEY WORK PRODUCT
ATTORNEY CLIENT PRIVILEGE
DO NOT RELEASE

NOTICE: This electrénic message contains personal and confidential information for the
intended recipients and may contain pre-decisional advice, attorney work product or
attorney/client privileged material, which is protected from disclosure under the Freedom
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552, Exemptions 5 and others may apply. See DOD 5400.7-R.
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Cohen, Martin R HQ02

From: Cohen, Martin R HQ02

Sent: Safurday, August 09, 2008 5:27 PM

To: Inkelas, Daniel HQ02; Petit, Russell W HQ02

Subject: Fw: T&I NEWS RELEASE: Oberstar, Waxman Demand Answers from Corps
Attachments: TNW.pdf

TNW.pdf (316 KB)

' This was sooooo predictable. Let us NEVER underestimate the power of Ms. Albrecht to
influence the powers that be with merely a sweet whisper in the ear!
\

Martin Cohen

Assistant Chief Counsel

For Litigation

US Amy Corps of Engineers

Sent From My Blackberry

FOR OFFICIAL USE ONLY

From: Troxel, Tiffany A SPL
To: Kuz, Amnette B SPD; McAndrew, Maureen A SPD Wood, Lance D HQ02; Wilson, John M HQO02; Inkelas,
Daniel HQ02; Cohen, Martin R HQ02; Gruis, Tracy N HQ02

Sent: Thu Aug 07 17:05:05 2008
Subject: FW: T&I NEWS RELEASE: Oberstar, Waxman Demand Answers from Corps

FYSA, on press release below, and letter from Congress to the ASA, attached.

‘Tiffany A. Troxel

Office of Counsel

U.S. Army Corps of Engineers
PH: (305) ap®

FAX: (805) cHNEEIR

Attorney-Client Privileged Communication Attorney Work Product Do Not Release Under FOLA Do Not
Forward or Copy Outside the USACE

FOR OFFICIAL USE ONLY This document contains information EXEMPT FROM DISCLOSURE UNDER FOIA The Freedom of Information Act, 5 USC Sec
552, Exemptions 5 and others may apply. See DOD 5400.7-R.
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Troxel, Tiffany A SPL

From: Smith.DavicW@ N>

Sent: Tuesday, August 05, 2008 10:16 AM

To: Blaine, Marjorie E SPL; Castanon, David J SPL; Cohen, Mark D SPL

Subject: Fw: Home Builders Assoc re:.Santa Cruz River.

Attachments: KilImer_Taczanowski_NationaI__Homebuilders_re__detenninatlon_of_Two_reaches_of__Santa_

Cruz_ss_navigable_25Jul08.pdf

B

Cillmer_Taczanowsk
_National_H... ~

You've probably seen this but as it probably greatly influenced HQ thinking, thdugh we should be prepared to refute these
arguments as best we can. My thought was that we should push back on the notions that: '

- high flow conditions should be ignored (though | would note that even without considering flood flows, there's sufficient
fiow to boat) '

- ordinary condition means not considering higher flows or treated effluent contributions to flows

- evidence of actual navigation should be ignored (though if there were even anecdotal evidence of more boating, it might

help)

Would be interested in hearing how you're reacting to this lefter.

Thanks

David Smith

Chief .

Wetlands Regulatory Office (WT R-B)

EPA Region 8

75 Hawthorne Street

San Francisco, CA 94105

(415 ;

——- Forwarded by DavidW Smith/R9/USEPA/US on 08/05/2008 10:03 AM —-

Donna
Downing/DC/USEPA
{US To
' Rachel Fertik/DC/USEPA/US@EPA,
08/05/2008 08:03 Stacie Craddock/DC/USEPA/US@EPA,
AM | DavidW Smith/R9/USEPA/US@EPA,
Rose Kwok/DC/USEPA/US@EPA
cc

Subject

Fw: Home Builders Assoc re: Santa
Cruz Rlver.v

Hi Rachel, Stacie, Rose, and Dave S.:

FYI, attached is a letter from NAHB on TNWs and specifically the navigability call on the Santa Cruz. We got it here this
morning, but the July 25 date suggests it has helped shape the Army Corps' HQ position on the Santa Cruz. I'm fairly sure
it was written for NAHB by Virginia Albrecht; it uses many of her phrases and arguments. , ‘

1 T&IHOGR-E-7AUG-08-0000411
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Rachel Stacie, and-Rose, I'm sending it to you because its arguments are relevant to our interagency staff discussions on
TNWs. Dave, I'm sending it to you just in case you don't have it yet.

-- donna

(See attached file:
Killmer_Taczanowski__NationaI_Homebuilders_re_detennination_of_Two_reaches_of__Santa_Cruz_as_na'vigable_

25Jul08.pdf)

T&IHOGR-E-7AUG-08-0000412
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McGlynn, Kathleen A Ms ASA(CW) FOR OFFICIAL Dot Bucet

From: - Woodley, John P Jr Mr ASA(CW)

Sent: Wednesday, August 13, 2008 12 44 PM

To: Schmauder, Craig R Mr OGC, 'Earl.H Stockdale (TN,
‘Steven L Stockton

Cc: Dunlop, George ‘Mr ASA(CW)

Subject: Santa Cruz

Craig, Steve and Earl--Ben Grumbles has indicated to me that EPA will take over the
navigability determination for the Santa Cruz. All work on this matter by all Corps
personnel should cease at once. No Army official or employee is autborized or permitted
to make any statement whatever to any person regarding this matter and all inguiries must

be referred to my office for response as appropriate.
Please acknowledge this message as soon as possible.
Thank you very much.

Best,

J P Woodley

FOR OFFICiAL USE OMLY
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McGlynn, Kathleen A Ms ASA(CW)

From: Grumbles Benjamin
Sent: Monday, August 16, 2008 11 44 AM
To: Woodley, John P Jr Mr ASA(CW)

Subject: Special Cases
Attachments: Ltr to Woodley re LA and Santa Cruz Rivers 08-17-08.pdf

- WG
Ltr to Woodley re
LA and Santa...

Per our phone conversations, here is the letter I'm sending to you today.
Also, here's my message to the press (if/when they call): "EPA is working closely with
the Corps of Engineers to use our Clean Water Act regulatory tools to protect the nation's
vital waterways. Our coordinated efforts on the Los Angeles River and Santa Cruz River
will help ensure environmental protection and regulatory predictability consistent with
recent Supreme Court decisions." Thanks for ycur partnership.

(See attached file: Ltr to Woodley re LA and Santa Cruz Rivers
08-17-08.pdf)

FOR OFFICIAL USE ONLY

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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s Y1 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
o WASHINGTON, D C. 20460
z]

OFFICE OF
WATER

August 17, 2008

The Honorable John Paul Woodley, Jr.
Assistant Secretary of the Army (Civil Works)
Department of the Army .
108 Amy Pentagon
Washinguin, D.C. 20810
Vi WUJ (7%%
Dear Sccrg'tjaxyw dley: -

I want to begin by emphasizing my appreciation for your personal efforts to
coordinate with me and the U.S. Environmental Protection Agency (EPA) as we work to
clarify the scope of Clean Water Act (CWA) jurisdiction following the U.S. Supreme
Court decision in Rapanos v. United States. 1know we share the goal of implementing
an effective, efficient, and equitable CWA Section 404 regulatory program for protecting
the Nation’s vital waterways. Thank you for your leadership as we coordinate to ensure
that jurisdictional determinations, administrative enforcement actions, and other relevant
agency actions being conducted under CWA Section 404 are both consistent with the
Rapanos decision and are environmentally protective.

In this regard, the agencies have recently coordinated in assessing the
jurisdictional status of two rivers in the Corps Los Angeles District. The Los Angeles
River in California and the Santa Cruz River in Arizona have been the focus of legal and
policy evaluations in determining their status as traditional navigable waters (TNW)
under our regulations, These two cases raise important legal and policy issues in light of
the extensive case law regarding the definition of traditional navigable waters and
because of special environmental and climatic factors found in the arid Southwest.

Recogmizing the issues raised by these two cases and EPA’s role under the CWA
in establishing the geographic scope of jurisdiction for all programs under this statute, [
have decided to invoke the coordination procedures established in the1989 Army/EPA
Memorandum of Agreemens Concerning the Determination of the Geographic
Jurisdiction of the Section 404 Program and the Application of the Exemptions under
Section 404(f) of the CWA (MOA). With this letter, I am designating the Los Angeles
and Santa Cruz Rivers as Special Cases under the MOA and, therefore, EPA
Headquarters will make the final determination of their jurisdictional status under the
CWA. Iunderstand that the Los Angeles District has already made a decision regarding
the TNW status of certain segments of the Los Angeles River and EPA will, of course,

FOR OFFICIAL USE ONLY
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respect the Corps decision as a final determination regarding those portions. The Office
of Water will coordinate with EPA Region IX, the Office of General Counsel, and your
office in assessing the relevant legal and policy issues and ecological characteristics in
determining the jurisdictional status of these nvers under 33 C.F.R. § 328.3 and 40
C.F.R. § 230.3 of our regulations. We will work with you to complete this review in a
timely manner.

Thank you again for your effective leadership in clarifying the scope of CWA
_jurisdiction in light of Rapanos. 1look forward to working closely with your office as we
coordinate to complete the CWA determinations that are the subject of the two Special
Cases designated by this letter. Please feel free to call me or have your staff contact my

Chief of Staff, Greg Peck, with any questions regarding this matter.
. ,

Benjamin H. Grumbles '

Assistant Administrator

Sincerely,

[FOR OFFICIAL USE DMLY
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Wood, Lance D HQ02 — .
From: ~ Wylie, Heather A SPL ) '

Sent: Tuesday, July 08, 2008 4:27 PM

To: Wood, Lance D HQ02

Subject: - RE: EPA struggles to enforce CWA

Hi Lance:)

I knew about Virginia Albrecht's influence, over the guidance and over the Santa Cruz
River TNW withdraw. It's really unjust that she was allowed to do this. Hang in'there,

we are lucky we have youl

Hugs and smiles to you, Heather
(s05) NN :

————— Original Message-----

From: Wood, Lance D HQO02

Sent: Tuesddy, July 08, 2008 12:06 PM

To: Wylie, Heather A SPL

Cc: Wilson, John M HQO2 : :
Subject: RE: EPA struggles to enforce CWA

Eello, Heather,
Thank you for sharing. Just in case 'you'do not know this:

" The draft Rapanos guidance that the Axrmy and EPA sent over to the CEQ and the White House
for review wae a reasonably sound draft document that would have allowed the Govermment to
raggregate" all of the streams in a watershed area when making a "significant nexus"”
determination, whether those streams had adjacent wetlands or not. But the CEQ/White
House made some significant changes in the document that they finally cleared for
gignature. You can imagine who influenced the high-level decision-makers to make those

changes.

So the final Rapanos guidance greatly limits what we can aggregate or evaluate in making a
ngignificant nexus® determination. That has the effect of making it hard to assert
jurisdiction over any particular ephemeral or not-relatively-permanent intermittent
stream. That result must surely have been anticipated by the high-level decision-makexrs
who insisted on it.. Thus it would be surprising if any change is made regarding this
_issue during the current administration.

PTe T —ven

Later, Lance °

Lance D. Wood . .

Assistant Chief Counse . )
Environmental Law and Regulatory Programs U.S. Rrmy Corps of Engineers
(202) '

rrivileged Attorney-Client Communication; Attorney Work Product. Do not release under

FOIA.

-----Original Message----- )
From: Wylie, Heatber A SPL ‘
Sent: Tuesday, July 08, 2008 12:35 PM :

To: Blaine, Marjorie E SPL e ) . ‘
Cc: Magness, Thomas E COL SPL; .Vanderbilt,. Forrest B SPL; Durham, Mark SPL; Castanon,

pavid J SPL; Markham, John W SPL; Macneil, Spencer D SPL; Troxel, Tiffany A SPL; Swenson,
Daniel P SPL; Wong, Kenmeth SPL; Cohen, Mark D SPL; Henderson, Bruce A SPL; Szijj, Antal J
SPL; Coler, Kari J SPL; Monarres, Laurie A SPL
subject: RE: EPA struggles to enforce CWA

http://polfeeds.com/ item/Cha irmen-oberstar-Waxman—Question-EPA7on'-clean-Water—Act -

1
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vou have to read the actual letters (Scxoll to the bottom of the above link.)! Start with
Nakayama's attachment! I love her, she appropriately slams the "reach of creek" scope of
analysis. She says what I have been gaying for over a year now; that the guidance is not
congistent with the Rapanos ruling, science or the intent of the CWA and is putting our
waters at risk! I couldn't have written it better myself. Thank gosh for Greenpeace that

thie is in the hands of Waxman and Oberstar now! Maybe we will be rescued from having to
implement an illegal piece of "guidance" soon.

From: Blaine, Marjorie E SPL-
Sent: Tuesday, July 08, 2008 9:11 AM

To: CESPL-CO-R .
Subject: FW: EPA struggles to enforce CWA

FYI.
Marjorie

EPA Enforcement Is Faulted

Agency Official Cites Narrow Reading of Clean Water Act

By Juliet Eilperin <http://projects.washingtonpost.com/staff/email/juliet+eilperin/>

Wachington Post Staff Writer
Tuesday, July 8, 2008; Page A06 i

An official administration guidance document on wetlands pelicy is undermining enforcement
of the Clean Water Act, said & March 4 memo written by the Environmental Protection Agency
_chttp://www.waghingtonpost ,com/ac2/related/topic/U. 8. +Envirenmental +Protection+Adency?
tid=informline> 's chief enforcement officer. : : oL T T s

The memo by Granta Y. Nakayama, EPA's dgsistant administrator for ‘enforcement and
compliance assurance, was obtained by the advocacy group Greenpeace
<http://www.washingtonpost.com/acz/related/tnpic/Greenpeace+International?tid:informline>
and released yesterday by two House Democratic committee chairmen. It highlights the .
confusion that has afflicted federal wetlands protections since a 2006 Supreme Court

decision.
That 5 to 4 decision, kmown as Rapanos V. United States, held that the Army Corps of
Engineers <http://www.washingtonpost.com/ac2/re1ated/topic/U.S.+A:my+Corps+6f+Engineers?

tid=informlines> |
to build on wetlands, but the court split on where the Corps s

what areas deserve protection.

hould have drawn the line on

a plﬁrality made of up Chief Justice John G. Robérts Jr. . ,
<http://www.washingtonpost.com/acz/related/topic/John+Roberts+(Chief+Justice)?
tid=informline> and Justices Antonin Scalia : ;
<http://www.washingtonpost.com/acz/related/topic/Antonin+Scalia?tid=informline> , Clarence
Thomas <http://www.washingtonpost.com/ac2/related/topic/Clarence+Thomas?tid=informline>
and Samuel A. Alito Jr.,<http://www.washingtonpost;com/acz/related/topic/Samue1+Alito?
tideinformline> proposed an acrose-the-board reduction in the Corps' regulatory role, but

2

had exceeded its authority when it denied two Michigan developers permits’
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Smith, Chip R Mr ASA(CW)

From: Laily, James A (SN G 0mb.eop gov)

Sent: Wednesday, August 20, 2008 643 PM

To: Smith, Chip R Mr ASA(CW); Evans.David Y
Ce: : Fraas, Arthur G.

Subject: RE TNWs

T am available most of next week. What are your schedules? I
think at this point, purpose of meeting should be to identify
and frame issues for elevation. Will go more smoothly if all
decision makers receive (approximately) the same info in
advance. -- jim .

pS: Glad to hear JD RGL is out and you havée not heard strong
objections. Have you heard anyting positive (eg, from pipeline
operators--does it address their concerns) --jim .

-

From: Smith, Chip R Mr ASA(CW) [mailto:“]
Sent : Wednesday, August 20, 2008 6:10 PM

To: Laity, James A.; Evans.Davi

Cc: Fraas, Arthur G.

Subject: Re: TNWs

Jim:

pPerhaps we should meet next week. To get up to speed and frame
igssues. The JD RGL has been out for a month or two at this

juncture, and all has been quiet.

Adjacency, we have a staff draft, but remain stuck on a point or
two that should be elevated.

TNWs we are way apart. Mr Woodley supports commercial
navigation, not a person floating a boat, and he supports
current use, with susceptibility being very, very limited with
strict criteria. Again, elevation seems the way to.go.

...--..-.——_._.___—__.._—_________

Sent from my BlackBerxry Wireless Device
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————— Original Messag@ -

From: Laity, James A. <jiSNcoD . eop.-gov>

To: Evans.David@epa >3
Smith, Chip R Mxr ASA(CW) ’

Cc: Fraas, Arthur G. <—@omb.eop.gov>
Sent: Wed Rug 20 16:34:16 2008 ‘

Subject: TNWs

Dave/Chip: I see Ben has announced that EPA will make the Santa
Cruz River a special case because it raises broader policy
issues. I assume the interagency work group will have a chance
to discuss and resolve these issues before EPA issues any

determination.

I have been buried with other stuff lately and have let Rapanos
slip, but I think we need to move quickly to get something out
in the next month. Where do we stand on 1) PJDs v JDs (did the
Army ever issue a revised RGL), 2) TNWs, and 3) Adjacency. What
do you two see as the next steps. Should we elevate adjacency
or is there anything more to be done at the staff level. 7You
recall that DOJ told us that it was essentially a policy call,
and I believe policy makers are not in agreement, SO we probably
need to let them start resolving it. "Susan, and I'm sure CEQ,
will want to be involved in any such discussion.

-- jim
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